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No. 11,937 

STATEMENT OF QUESTIONS PRESENTED 

I 

May an injury and death be said to arise out of and in 
the course of employment when the injury occurs while 
the employee is returning to his home at the conclusion 
of his day’s work, where the employer is under no obliga¬ 
tion, contractual or otherwise, to furnish transportation 
to the employee, but is only obligated to pay a specified 
sum for “traveling expenses”! 

II 

Does the Bureau of Employee’s Compensation, Dis¬ 
trict of Columbia Compensation District, have jurisdiction 
to entertain a claim and make an award of compensation 
where the deceased employee is a resident of the District 
of Columbia and where the employer maintained an office 
in the District of Columbia, but where the employee’s serv¬ 
ices were rendered in Maryland, where he performed all 
of his labors in Maryland, and where the employer had 
never performed any work in the District of Columbia, 
but had contracted jobs only in Maryland and Virginia? 
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< JURISDICTIONAL STATEMENT 

■r* 

This is an appeal by the plaintiff in the District Court 
(Respondent in a proceeding for Workmen’s Compensa- 
• tion filed before the Bureau of Employees Compensation, 

^ Department of Labor) from an adverse judgment in the 

United States District Court for the District of Columbia 
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in a suit filed by Appellant to enjoin the enforcement of 
a compensation award. This Court has jurisdiction under 
Title 33, Section 921, U. S. C. and Title 28, Section 1291 
U. S. C. 

STATEMENT OF THE CASE 

This case arises from a compensation claim filed by 
Eva Blackburn, as surviving wife of James E. Blackburn, 
against the B & J Construction Company, Inc., and its 
insurance carrier, United States Fidelity & Guaranty 
Co., a corporation. 

Compensation was awarded the claimant under the au¬ 
thority of the Act (Longshoremen’s and Harbor Workers’ 
Compensation Act, 33 U. S. C. 901 et seq., as made 
applicable to the District of Columbia, Title 36-501, D. C. 
Code, 1951 Ed). 

Appellant filed a complaint in the United States Dis¬ 
trict Court for the District of Columbia seeking an in¬ 
junction against the compensation award (J. A. 2). 
Appellee (defendant) Donovan filed a motion for sum¬ 
mary judgment which was granted and the cause dis¬ 
missed (J.A. 16). 

The facts developed at the compensation hearing were 
as follows: 

Eva Blackburn was married in 1927 to James E. Black- 
bum (J.A. 18), and they had lived in the District of 
Columbia for about 20 years at the time of his death 
(J.A. 19). No children were bom of the marriage 
(J.A. 19). 

Decedent died as a result of an automobile accident 
on December 19, 1951. He was employed on that date 
by the B & J Construction Company, having been in its 
employ for four (4) days (J.A. 19-20). He was a member 
of Local 74 of the Laborer’s Union (J.A. 20). 
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The B & J Construction Company had offices at 3432 
Connecticut Avenue, Washington, D. C. (J.A. 38) which 
were occupied by the President of the Company and “two 
girls” (J.A. 41). The Company had been in existence 
since February 7, 1949, and had contracted ten (10) proj¬ 
ects, all of them being either in Maryland or Virginia. 
The project on which Blackburn was employed was the 
construction of a high school at Clinton, Maryland (J.A. 
38). 

B & J had an agreement with the Union whereby, 
when hiring men, it first had to attempt to hire them 
through the local (J.A. 40). 

The Union representative on the job, appointed shop 
steward by the Union, usually is the first laborer sent by 
the Union (J.A. 39). Through custom, it was the 
practice with the trade to hire all possible workers 
through the shop steward (J.A. 44). When workers 
are needed the shop steward is so advised, and he then 
“takes what men he wants from the Union” (J.A. 44). 

The wage agreement between B & J and the Union 
(Exhibit 3, J.A. 51) provides, in Article V, Sec. 4 
(J.A. 57) for the payment of “traveling expenses”, 
based upon a mileage formula. For the area within five 
(5) road miles of the District of Columbia line no pay¬ 
ment is required. For the area of from five (5) to 
fifteen (15) miles from the District line, it is forty (40) 
cents per day, and the payments are increased to a $2.00 
maximum for areas beyond forty-five (45) miles, except 
when suitable transportation is furnished by others at 
no cost to members of the Union. 

The travel expense item is a negotiated one—varying 
with different unions—and one union waived it in their 
contract because of a wage increase. (J.A. 45). 

The job on which Blackburn was working was in the 
forty (40) cent zone (J.A. 45). 


Nathaniel Hunter was the shop steward on this job, 
having been appointed as such by his local (J.A. 30). 
B & J needed additional laborers so Hunter called the 
union hall (J.A. 23-24), went by the hall, picked up 
Blackburn and one other, and took them to the job (J.A. 
22). The first time he saw Blackburn was at the hall 
at 525 New Jersey Ave., N. W. (J.A. 21) when he 
picked him up about 6:30 A.M. to drive him to the job 
(J.A. 32). They would get to the job site about 7:15 
A.M. and work commenced at 7:30 A.M. (J.A. 32). 
Hunter picked up Blackburn every day at the hall, work 
stopped at 4:00 P.M. and Hunter would drive Blackburn 
back to the hall, arriving there about 4:30 P.M. or 4:45 
P.M. (J.A. 33). 

For this service, Blackburn was to pay Hunter the 
$2.00 he received weekly from B & J for travel expenses 
(J.A. 32). 

The workers Hunter delivered to the job did not have 
to be employed by B & J (J.A. 32). 

On December 19th, work ended about 3:55 P.M. and 
Hunter, with Blackburn as a passenger, started driving 
home. The roads were icy and slippery and Hunter’s 
car skidded onto the wrong side of the road where it 
collided with a vehicle going in the opposite direction 
(J.A. 27). Blackburn died as a result of the accident. 
The collision took place at about 4:10 or 4:15 P.M. (J.A. 
35), on Route 5, about three (3) miles south of Camp 
Springs, Md. (J.A. 36). This was about four (4) miles 
from the job site (J.A. 50). 

Blackburn was employed and his pay started on De¬ 
cember 14th at 7:30 A.M. at the job site (J.A. 47). 
He completed his work on December 19th and was in¬ 
volved in the accident on the way home (J.A. 48). 


On the 14th, when Blackburn reported to the job, the 
superintendent for B & J determined him to be satisfac¬ 
tory and then hired him. (J.A. 49). 

STATEMENT OF POINTS 

The finding of the Deputy Commissioner that the injury 
and death arose out of and in the course of decedent’s 
employee is unsupported by the evidence of record as a 
whole and is arbitrary and capricious. 

II 

The Bureau of Employee’s Compensation, D. C. Com¬ 
pensation District, had no jurisdiction to entertain the 
claim for compensation or to make an award therefor. 

SUMMARY OF ARGUMENT 

The finding of the Deputy Commissioner that the in¬ 
jury which resulted in decedent’s death arose out of and 
in the course of decedent’s employment is erroneous. 
The accident occurred after the conclusion of decedent’s 
work day and while he was returning to his home from 
the job. It is well established that injuries occurring 
while an employee is traveling to and from work do not 
arise out of and in the course of his employment and are, 
therefore, not compensable. 

The Bureau of Employees’ Compensation of the D. of 
C., Compensation District, had no jurisdiction over this 
case. The decedent was employed in Maryland, per¬ 
formed all of his work in Maryland, his work had no 
connection with the District of Columbia and the em¬ 
ployer had never contracted any jobs in the District of 
Columbia. In such circumstances, a claim for compensa¬ 
tion could only be filed under the compensation laws of 
the State of Maryland. 
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ARGUMENT 

L 

The Finding of Fact by the Deputy Commissioner That 
Decedent’s Death Arose Out of and in the Course of 
His Employment is Unsupported by the Evidence of 
Record as a Whole and is Arbitrary and Capricious. 

It is well established that injuries received by em¬ 
ployees while traveling between their homes and their 
regular places of work are not compensable injuries. 

Voehl vs. Indemnity Insurance Co. 288 U. S. 162, 
77 L. Ed. 676, 53 Sup. Ct. 380, 87 A.L.R. 245 

Such injuries do not arise out of and in the course of 
employment; rather, they arise out of the ordinary haz¬ 
ards of the journey which are faced by all travelers and 
which are unrelated to the employer’s business. 

Cardillo vs. Liberty Mutual Ins. Co. 330 U. S. 469 
67 Sup. Ct. 801 91 L. Ed. 1028 

The Cardillo case , which arose from this jurisdiction, 
contains a very thorough discussion of this general prin¬ 
ciple and the various exceptions which have been applied 
in connnection with the problem of when compensation 
may be allowed for injuries received while an employee 
is traveling to and from his work. The Cardillo case, 
as does the instant case, has to do with only one of the 
exceptions, viz: Where the employer contracts to and 
does furnish transportation to and from work. Injuries 
sustained in the course of such travel are generally com¬ 
pensable. The problem, therefore, becomes one of an¬ 
swering the question, whether the employer herein did 
contract to and did furnish transportation to and from 
work. 




V 
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The contract which was introduced at the Compensa¬ 
tion Hearing as “Claimant’s Exhibit No. 3”, provides in 
Article 5, Section 4 (J.A. 57) that contractor shall pay 
traveling expenses in accordance with a formula therein 
set forth. If the job site is within five miles of the Dis¬ 
trict of Columbia line, no sums shall be paid; if the job 
site is more than five, but less than fifteen road miles 
from the District Line (as was the situation in the in¬ 
stant case), the sum to be paid was forty cents ($0.40) 
per day. The scale was increased to a maximum of Two 
Dollars ($2.00) per day for all areas beyond 45 road miles 
from the District Line, except when “suitable transporta¬ 
tion is furnished by others at no cost to members of the 
Union”. 

Decedent Blackburn was paid forty cents ($0.40) per 
day for traveling expenses for the four days he was em¬ 
ployed by B. & J. He reached an agreement with 
Nathaniel Hunter, the Union Shop Steward on the job, 
to ride back and forth to work in Hunter’s automobile, 
paying Hunter the forty cents ($0.40) per day which he 
received from B. & J. On their fourth day at work, 
after the working day had ended and while Blackburn 
was enroute to Washington in Hunter’s automobile, the 
accident occurred which resulted in Blackburn’s death. 

If B. & J. had contracted to furnish transportation 
to Blackburn, then the death, under the CardUlo case, 
supra, would be compensable. If he had not, no compen¬ 
sation would be in order. In the CardUlo case, the con¬ 
tract between the Union and the contractor provided 
“transportation and any necessary expense such as board 
and lodging shall be furnished for all work outside the 
District of Columbia.” The job there was on the Quan- 
tico Marine Base, some forty to fifty miles from Wash¬ 
ington; public transportation facilities were inadequate 
and the hours of work were such that as a practical mat- 



ter the employer had to furnish transportation in some 
form if employees were to be obtained for the job. 

The Supreme Court affirmed the Award of Compensa¬ 
tion in Cardillo vs. Liberty Mutual because the employer 
had a contractual obligation to “furnish the transporta¬ 
tion itself”. The Court said at 330 U. S. 482: 

“Where there is that obligation, it becomes irre¬ 
levant in this setting whether the employer performs 
the obligation by supplying its own vehicle, hiring 
the vehicle of an independent contractor, making ar¬ 
rangements with a common carrier, reimbursing em¬ 
ployees for the use of their own vehicles, or reim¬ 
bursing employees for the costs of transportation by 
any means they desire to use. In other words, where 
the employer has promised to provide transportation 
to and from work, the compensability of the injury 
is in no way dependent upon the method of travel 
which is employed. From a statutory standpoint, the 
employer is free to carry out its transportation obli¬ 
gation in any way the parties desire; and the rights 
of the employees to compensation are unaffected by 
the choice made”. (Emphasis added) 

The Court also stated, at page 482: 

“To be sure, there are many holdings to the effect 
that, where the employer merely pays the costs of 
transportation, an injury occurring during the jour¬ 
ney does not arise out of and in the course of em¬ 
ployment; there must be something more than mere 
payment of transportation costs. (Citing cases)” 
(Emphasis added). > 

The distinction between the Cardillo case and the in¬ 
stant one is obvious: There the obligation was “to fur¬ 
nish transportation”, while here the obligation is to pay 
traveling expenses. Appellant submits that the facts in 
this case may not possibly be construed to bring it 
within the exception to the general rule discussed in the 
Cardillo case and that the Deputy Commissioner was in 
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error when he found that the injury and death arose 
out of and in the course of employment. 

Assume for the purposes of discussion that the job 
upon which decedent had been employed was within five 
miles of the District Line. If such had been the situa¬ 
tion, the employer would have been under no obligation 
to pay traveling expenses. Could there then be any 
argument that this injury was compensable under the ex¬ 
ception to the Rule discussed in the Cardillo case. The 
contract must be read in its entirety and Article 5, Sec¬ 
tion 4 could not possibly be so interpreted that in one 
instance it would amount to a “contract to furnish trans¬ 
portation” and in the other that it would not. Also if 
“suitable transportation (was) furnished by others at no 
cost to members of the Union” the employer under the 
contract would not be obligated to pay traveling expenses. 
Could this be construed as a “contract to furnish trans¬ 
portation?” 

It is significant, too, to note that the traveling expense 
item was a negotiated one which varied with different 
Unions, one Union having waived it altogether (J.A. 45). 

Appellant respectfully submits that the law on this 
question is so clear and a discussion thereof is so com¬ 
plete in the Cardillo case, supra, that lengthy and nu¬ 
merous citations or quotations are unnecessary. It is so 
clear, in fact, that it could not be misunderstood and the 
Deputy Commissioner obviously, when he found that the 
injury and death arose out of and in the course of de¬ 
cedent’s employment, was acting so arbitrarily and ca¬ 
priciously in the light of the facts developed, that his 
Award cannot be upheld. 

His conclusions and findings are not supported by sub¬ 
stantial evidence on the record as a whole, the record 
“fairly detracts” from them and the Award, therefore, 
must be reversed. 



O’Leary vs. Brown-Pacific-Maxon, Inc. 340 U. S. 

504, 95 L. Ed. 483, 71 Sup. Ct 341 
Universal Camera vs. NXJI.B., 340 U. S. 474, 95 
L. Ed. 456, 71 Sup. Ct. 456 

n. 

The Deputy Commissioner Had no Jurisdiction to Hear 
This Case or Award Compensation. 

Title 36-501 D. C. Code provides as follows: 

“The provisions of Title 33, Chapter 18 of the 
Code of Laws of the United States . . . shall apply 
in respect to the injury or death of an employee of 
an employer carrying on any employment in the Dis¬ 
trict of Columbia, irrespective of the place where 
the injury or death occurs; except that in applying 
such provisions, the term ‘employer’ shall be held to 
mean every person carrying on any employment in 
the District of Columbia, and the term ‘employee’ 
shall be held to mean every employee of any such 
person.” 

The B. & J. Construction Co. had its offices in Wash¬ 
ington, D. C., which were occupied by the President of 
the Company and “two girls”. It had been in existence 
since 1949, and had contracted 10 projects, all of them 
being either in Maryland or Virginia. It had never con¬ 
tracted a job in the District of Columbia. The job upon 
which the decedent was employed was in Clinton, Mary¬ 
land. 

The contractor had an agreement with the International 
Hod Carriers Building and Common Laborers Union, 
under which the contractor was obligated to employ only 
Union labor if such was available. 

On each job there was an Union representative known 
as the shop steward, who was appointed as such by the 
Union and who acted as a liaison between the Union and 
the contractor. 
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It was customary, when additional laborers were re¬ 
quired, for the employer so to advise the shop steward 
on the job and the shop steward would, thereupon, ar¬ 
range to secure from his Union such laborers. 

When the prospective new employees reported on the 
job, the employer did not have to employ them. Under 
the contract with the Union, if the employer did not 
engage their services, it would pay them for two hours’ 
time. 

In the instant case, there came a time when B. & J. 
required the services of two more laborers. The fore¬ 
man on the job so advised Hunter, the shop steward; 
Hunter called the Union hall and) went by the hall in 
the morning, picked up Blackburn and one other and took 
them to the job. Blackburn was employed on the job by 
the foreman and his pay started on December 14 at 7:30 
A.M. at the job site. His daily hours of work were from 
7:30 A.M. to 4:00 P.M. Before he was employed on the 
14th of December, B. & J.’s superintendent determined 
him to be satisfactory. 

The accident which caused the injuries resulting in 
Blackburn’s death happened in Maryland, some four miles 
toward Washington from the job site, at the conclusion 
of Blackburn’s work day. 

In such a state of facts, Appellant submits, there 
can be no jurisdiction under the D. C. Workmen’s Com¬ 
pensation Act to award compensation for this death. It 
is true that B. & J. had its office in the District of Colum¬ 
bia. It is also true that decedent was a resident of the 
District of Columbia. It cannot be held, however, that as 
far as Blackburn was concerned, B. & J. was carrying on 
any employment in the District of Columbia. Appellant 
does not believe that the mere fact that B. & J. maintained 
an office in the District, which obviously was for the sole 
purpose of doing “the paper work” required in such a 
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business, is sufficient to bring this case within the juris¬ 
diction of the D. C. Workmen’s Compensation Act, in view 
of the fact that B. & J. had never performed any jobs 
or bid upon any jobs in the District and had confined its 
operations exclusively to Maryland and Virginia. 

In all of the cases under the District Compensation 
Act where jurisdiction has been held to be in the local 
compensation commission, there was some substantial 
connection between the District and the employment. In 
the leading cases, the employee had actually worked for 
his employer on jobs in the District of Columbia and was 
subject at any time to being transferred from his job 
outside of the District to one within the District. Upon 
such facts the Courts have held that the District of 
Columbia Compensation District, Bureau of Employee’s 
Compensation, properly had jurisdiction. 

Cardillo vs. Liberty Mutual, supra 

B. F. Goodrich Co. vs. Cardillo, 78 U. S. App. 
D. C. 221, 139 F. 2d. 362 

Travelers Insurance Co. vs. Cardillo 78 U. S. 
App., D. C. 392, 141 F 2d. 362 

The Cardillo decision stated: 

“Hence, we conclude that the Deputy Commissioner 
had jurisdiction under the D.C. Act to entertain a 
claim by the widow of an employee who had been a 
resident of the District, who had been employed by 
a District employer and who had been subject to 
work assignments in the District.” (Emphasis sup¬ 
plied) 

The facts in the instant case establish definitely that 
Blackburn was not subject to work assignments in the 
District because his employer had never performed any 
jobs in the District. 

A somewhat similar case has been before this Court. 

Gudmundson vs. Cardillo, 75 U. S. App. D. C. 230 
126 F 2d. 521 
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The facts as to jurisdiction were extremely similar to 
those in the instant case with the exception that the 
employer was a New York corporation that did not main¬ 
tain an office in the District of Columbia except tem¬ 
porary ones at the location of projects when engaged in 
construction work in the District. 

The employer’s foreman spoke to the claimant in the 
District of Columbia the night before claimant went to 
work and made an offer of employment to commerce the 
following day. As has been argued in the instant case, 
the claimant in the Gudmundson case argued that the 
offer of employment made to him in the District of 
Columbia created an employment within the District. 
The foreman testified that claimant was not hired until 
he was put to work. This Court affirmed the finding of 
the Deputy Commissioner that the foreman’s offer was 
no more than “a tender of employment to be consum¬ 
mated the next day in Maryland by a meeting of minds 
and a signing up on the job. And not only is this logi¬ 
cal, but it is amply supported by the evidence . . . Em¬ 
ployment begin when the work began and stopped when 
the work stopped. The employer was at the moment 
engaged in a building operation in the State of Mary¬ 
land, and the work for which appellant was hired was 
to be performed in Maryland. The injury occurred in 
Maryland and appellant sought and obtained compensa¬ 
tion under her laws. We are, therefore, of opinion that 
the Deputy’s finding that the employment relationship 
was in Maryland not in the District of Columbia, is cor¬ 
rect.” Appellant submits that the statement in the Gud¬ 
mundson case that “the employment relationship was in 
Maryland and not in the District of Columbia”, can and 
should be applied likewise to the instant case. 
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CONCLUSION 

In conclnsion, it is respectfully submitted that the 
Deputy Commissioner erroneously awarded compensation 
in this case; that the U. S. District Court for the Dis¬ 
trict of Columbia erroneously granted summary judgment 
against Appellant, and the judgment appealed from 
should, therefore, be reversed and the cause remanded to 
the Bureau of Employee’s Compensation, Department of 
Labor, with instructions to dismiss the claim for compen¬ 
sation in its entirety. 

Respectfully submitted, 

H. Mason Welch 
John R. Daily 
J. Harry Welch 
J. Joseph Baese 
Charles B. DeShazo 
Attorneys for Appellant 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES FIDELITY & GUARANTY CO., 

A Corporation, 

Woodward Building, 

Washington, D. C. 


Plaintiff 


vs. 


P. J. DONOVAN, 

Deputy Commissioner, 

District of Columbia Compensation District 
Bureau of Employees Compensation, 

U. S. Department of Labor, 

15th and E Streets, N. W. 

and 

EVA BLACKBURN, 

Surviving Wife of 
James E. Blackburn, 

403 - 11th St. S. E. 

Washington, D. C. 


Defendants. 


Civil Action 1350— 1 ’53 


Complaint for an Injunction Against Compensation 

Award and Order 

1. This Court has jurisdiction of this civil action 
under Sections 11-305, 11-306 and 36-501, District of 
Columbia Code, 1951, and expressly under Section 33-921, 
United States Code. The amount of money in contro¬ 
versy is in excess of Three Thousand Dollars ($3000.00). 
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2. That the plaintiff United States Fidelity & Guar¬ 
anty Company, is a corporation, duly organized and 
existing under the laws of the State of Maryland doing 
business in the District of Columbia and elsewhere. Plain¬ 
tiff brings this action in its own right as hereinafter 
shown to stay or suspend and to set aside by injunction 
a compensation award and order made March 6, 1953, in 
favor of Defendant Eva Blackburn by Defendant Deputy 
Commissioner Donovan so that Plaintiff shall be relieved 
of any payment required by said compensation award 
and order. 

3. Defendant P. J. Donovan is a citizen of the United 
States, and a resident of the District of Columbia, and 
is sued in his official capacity as Deputy Commissioner, 
District of Columbia Compensation District, Bureau of 
Employees’ Compensation, United States Department of 
Labor. Defendant Eva Blackburn is a citizen of the 
United States, a resident of the District of Columbia, and 
is sued as the beneficiary of the compensation award and 

order made March 6, 1953, by Defendant Donovan. 

96 4. That pursuant to the provisions of the Act 

of Congress, approved May 17, 1928, entitled “An 
Act to Provide Compensation for Disability or Death 
Resulting from Injury to Employees in Certain Employ¬ 
ment in the District of Columbia and For Other Pur¬ 
poses”, and amendments thereto, the said B and J Con¬ 
struction Company, Inc., was insured by a policy of in¬ 
surance issued by said United States Fidelity & Guar¬ 
anty Company, whereby the said United States Fidelity 
and Guaranty Company undertook and agreed to pay 
such compensation to the employees of the said B and J 
Construction Company, Inc., and their dependents, as 
might be lawfully awarded under said Act of Congress, 
on account of accidental injuries or death arising out of 
and in the course of employment, and said policy of 
insurance was in full force and effect on the said 19th 
day of December, 1951. 
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5. That on the 14th day of December, 1951, the said 
B and J Construction Co., Inc., did have an office in 
the District of Columbia, located at 3432 Connecticut 
Avenue, N.W., Washington, D. C., but it did not, and 
never had, bid on any job in the District of Columbia, 
and that its operations were confined entirely to the 
States of Maryland and Virginia, and on said date it "was 
engaged in erecting a school building known as Surrat- 
ville High School, located at Clinton, in the State of 
Maryland. 

6. That on the said 14th day of December, 1951, the 
deceased, James E. Blackburn, presented himself at the 
job site of the B and J Construction Co., Inc., at the 
Surratville High School at Clinton, Maryland, for the 
purpose of obtaining a job as a laborer, and he was then 
and there employed in such capacity by the job superin¬ 
tendent of the said B and J Construction Co., Inc., on 
said job, at a wage in excess of $52.50 per week. That at 
this time there was a wage agreement in effect between 
the said B and J Construction Co., Inc. and the union, 
providing that a laborer residing in the District of Co¬ 
lumbia and employed on a job in the State of Maryland, 
this distance from the District of Columbia, and similar 
distances in the States of Maryland and Virginia, should 
receive an additional 40d per day “TRAVELING EX¬ 
PENSES”, all as shown by the transcript of record in 

this case, wherein the full agreement is set forth. 

97 7. That the said James E. Blackburn, thereafter 

of his own accord and on his own volition, made 
arrangement with a fellow workman, Nathaniel Hunter, 
to transport him back and forth in said Hunter’s per¬ 
sonal automobile each day for the said sum of 40^ per 
day. That the said B and J Construction Co., Inc., had 
nothing whatsoever to do with this arrangement between 
these said fellow’ w-orkers. That the hours of employment 
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were from 7:30 A.M. until 4:00 P.M., and that the said 
James E. Blackburn and Nathaniel Hunter were paid 
only for the hours they worked on the said job at Surrat- 
ville High School, located at Clinton, Maryland. 

8. That the said James E. Blackburn continued to 
work as set forth above until 4:00 P.M. the 19th day of 
December, 1951. When he finished his day’s work at said 
Surratville High School, Clinton, Maryland, he checked 
out and started home in the personal automobile of the 
said Nathaniel Hunter. That the said Hunter was driv¬ 
ing and when they reached a point approximately three 
miles south of Camp Springs, Maryland, on Highway 
Route No. 5, said Hunter’s automobile skidded on the icy 
highwav and became involved in an accident with another 
car, and the said Blackburn received injuries from which 
he later died. 

9. That on, to-wit, March 26, 1952, a claim for com¬ 
pensation under the aforesaid Act of Congress, was filed 
in the office of Deputy Commissioner Donovan by Eva 
Blackburn on behalf of herself, alleging that she was 
the wife of James E. Blackburn, the alleged employee of 
the B and J Construction Co., Inc., against the said 
United States Fidelity & Guaranty Company. That there¬ 
after the plaintiff gave due notice to the said Deputy 
Commissioner that liability of the plaintiff to the said 
alleged wife of the alleged employee, James E. Black- 
bum, under said Act of Congress, was denied, and re¬ 
quested a hearing, as said Act provided, which there¬ 
after was granted and had before the Deputy Commis¬ 
sioner on the 10th day of December, 1952, That at and 
before the first session of said hearing, plaintiff 

a. Denied that both the employee and employer was 
subject to the District of Columbia Workmens Compen¬ 
sation Act at the time of alleged injury. 


b. Denied that the relationship of employer and em¬ 
ployee existed at the time of the injury. 

98 c. Denied that at the time of the alleged injury 
the employee was performing services growing out 
of and incidental to his employment 

d. And asserted that this Commission does not have 
jurisdiction. 

That as a result of said hearing, and on March 6, 1953, 
the said Deputy Commissioner found that the said Eva 
Blackburn was entitled to compensation and awarded 
same unto her. A copy of this Finding of Fact and 
Award of Compensation is attached hereto as part hereof, 
and designated as Plaintiffs Exhibit “A”. 

10. Yet, at the aforesaid Compensation hearing, the 
only facts presented by the claimant to establish her 
claim, were the facts given in the preceding paragraphs 
of this complaint. 

11. That said Compensation Order, Findings of Fact 
and Award are arbitrary, biased, capricious, contrary to 
the evidence and the law, illegal and unfair. Based on 
speculation, guess, conjecture, surmise and inconsistent 
with established facts, and plaintiff says that this claim¬ 
ant is not entitled to an award of compensation dated 
March 6, 1953, or any award under the provisions of 
the Act of Congress aforesaid, in that: 

a. That the transcript of record of the hearing does 
not show that the Defendant Donovan had jurisdiction 
of this accident, but on the contrary, conclusively shows 
that he usurped the powers and duties of the Industrial 
Commission for the State of Maryland, and is attempting 
to pass and enforce an award concerning an accident over 
which he has no jurisdiction. 


b. That the transcript of record does not show that 
this accident arose out of and in the course of employ¬ 
ment, but conclusively shows on the contrary—that it 
occurred after working hours—after the employees work 
had been completed—on a public highway several miles 
distant from the Industrial premises. 

c. That the payment of 40^ per day, by the employer 
to said employee, did not as a matter of law constitute 
furnishing transportation. 

12. That it is submitted that a reading of the trans¬ 
cript of the testimony taken before the Deputy Commis¬ 
sioner and upon which he made his “Findings of Fact” 

will demonstrate conclusively the arbitrary, capric- 
99 ious and wanton conclusion arrived at by said 
Deputy Commissioner. 

13. Nevertheless, the plaintiff says that it will be com¬ 
pelled to pay the compensation awarded the aforesaid 
Eva Blackburn unless this Honorable Court shall suspend 
or set aside the said award through its mandate of in¬ 
junction or otherwise by appropriate decree to be entered 
herein. 

14. That the transcript of testimony before the Deputy 
Commissioner is referred to specifically and proposed to 
be read as a part hereof and the Court is respectfully 
asked to require the Deputy Commissioner to file a copy 
of same in this action. 

WHEREFORE, Plaintiff demands judgment for an in¬ 
junction, setting aside and/or modifying the compensa¬ 
tion order and award made by the Deputy Commissioner 
in favor of Eva Blackburn insofar as said order requires 
the United States Fidelity and Guaranty Company, Inc. y 
a corporation, to pay any part of the compensation pro¬ 
vided for here. 
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That the plaintiff be awarded such other and further 
relief as the case may require and to the Court shall 
appear just and proper. 

/s/ Salvadore E. Leonardo 
Salvadore E. Leonardo. 

/s/ Charles B. DeShazo 
Charles B. DeShazo, 
Attorneys for United States 
Fidelity & Guaranty 
Company. 

#930 Woodward Bldg. 

DISTRICT OF COLUMBIA, SS: 

Charles B. DeShazo, being first duly sworn according 
to law, deposes and says: that he is attorney for plaintiff 
United States Fidelity & Guaranty Co. in the above en¬ 
titled civil action for injunction; that he has read the 
foregoing Complaint signed by him as attorney, and has 
personal knowledge of the transcript of Defendant Dono¬ 
van’s hearing on which his compensation order is based, 
and verily believes the statements of facts made in the 
foregoing Complaint to be true. 

/s/ Charles B. DeShazo 
Charles B. DeShazo. 

Subscribed and sworn to before me this 26th day of 
March, 1953. 

/s/ Leta Rush 

Notary Public, District of 
Columbia 


My Commission Expires 3-1-54. 


100 Filed Mar 26 1953 Harry M. Hull, Clerk 


Plaintiff’s Exhibit “A”. 

UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES’ COMPENSATION 
District of Columbia Compensation District 


In the matter of the claim for compensation under the 
District of Columbia Workmen’s Compensation Act 


(James E. Blackburn, deceased employee) 

EVA BLACKBURN, surviving wife 

Claimant 


vs. 


B AND J CONSTRUCTION COMPANY, INC. 

Employer 

UNITED STATES FIDELITY AND GUARANTY 

COMPANY 

Insurance Carrier 

COMPENSATION ORDER 
AWARD OF DEATH BENEFITS 

Case No. 21362-3 Fatal 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, and a hear¬ 
ing having been duly held in conformity with law, the 
Deputy Commissioner makes the following 


Findings of Fact 

That on December 19, 1951, James E. Blackburn, here¬ 
inafter referred to as “employee”, was in the employ of 
the employer above named, whose address is 3432 Con¬ 
necticut Avenue, Northwest, Washington, District of Co¬ 
lumbia; that the employer was subject to the provisions 
of an Act of Congress approved May 17, 1928, entitled 
“An Act to provide compensation for disability or death 
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resulting from injury to employees in certain employ¬ 
ments in the District of Columbia, and for other pur¬ 
poses”; that the liability of the employer for compensa¬ 
tion under the said Act was insured by the United States 
Fidelity and Guaranty Company; that the employ- 
101 er’s principal business office was located at 3432 
Connecticut Avenue, Northwest, Washington, Dis¬ 
trict of Columbia, and has been located at that address 
since February 7, 1949; that a wage agreement in effect 
during the period from April 1, 1951, through March 31, 
1952, provided that the employer exclusively employ la¬ 
borers who were members of local unions affiliated with 
the Building and Common Laborers’ District Council of 
Washington, D. C., and vicinity; that James E. Blackburn 
lived in the District of Columbia continuously for ap¬ 
proximately 18 to 20 years immediately preceding De¬ 
cember 19, 1951; that for approximately 10 years imme¬ 
diately preceding December 19, 1951, the employee was a 
member of Local Union Number 74, whose headquarters 
are at 525 New Jersey Avenue, N. W., Washnigton, D. C., 
and which is one of the local unions participating in the 
wage agreement as found above; that when the employer 
required additional laborers on a job the job superin¬ 
tendent requested the union shop steward, who was an 
employee of the employer, to arrange for the hiring of 
such additional laborers; that over a period of years it 
had been customary for the shop steward to act as the 
contact man between the field office of the employer and 
the union in Washington, and it had been the practice of 
the employer to hire as many workers as it could through 
the shop steward; that the only deviation from this prac¬ 
tice had been where the employer and the shop steward 
did not have amicable relations, in which instance the 
employer would go directly to the union for workers; that 
in the instant case amicable relations did exist between 
the employer and the shop steward, and the shop steward 
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acted as contact man for the employer and was the em¬ 
ployer’s agent; that shortly prior to December 14, 

102 1951, the job superintendent instructed the shop 
steward to secure the services of two additional 

laborers for a job at Clinton, Maryland; that the shop 
steward contacted the headquarters of Local Union No. 74 
at 525 New Jersey Avenue, N. W., Washington, D. C., and 
arranged to have James E. Blackburn and another la¬ 
borer report to the union headquarters at 6:30 a.m. on 
December 14, 1951; that the shop steward, acting under 
the direction of and as agent for the employer, completed 
arrangements to have the employee Blackburn report 
ready for work to the union headquarters in the District 
of Columbia, such action constituting the hiring of the 
employee in the District of Columbia, subject to ratifica¬ 
tion on reaching the job-site, and such employment was 
ratified by the employer; that the wage agreement in 
effect between the employer and the union further pro¬ 
vided that laborers residing in the District of Columbia 
and engaged on this particular job be paid transportation 
expenses from Washington to the job and return to Wash¬ 
ington, by the employer at the rate of 40 cents per day; 
that Blackburn reported to the shop steward at 6:30 a.m., 
December 14, 1951, at the union headquarters at 525 New 
Jersey Avenue, N. W., Washington, D. C., and was trans¬ 
ported to the job-site at Clinton, Maryland, in the per¬ 
sonally-owned automobile of Nathaniel Hunter, the shop 
steward, arriving at the job-site at 7:15 a.m.; that he 
worked on the job-site from 7:30 a.m. to 4:00 p.m., and 
then was transported back from the job-site to the 
union headquarters in Hunter’s personally owned au¬ 
tomobile, arriving at the union headquarters at ap¬ 
proximately 4:45 p.m., that Blackburn was paid 40 
cents per day transportation expense from Decem¬ 
ber 14, 1951, to December 19, 1951, inclusive, 

103 that the employee Blackburn was employed on this 
particular job four days, December 14, 17, 18 and 
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resulting from injury to employees in certain employ¬ 
ments in the District of Columbia, and for other pur¬ 
poses”; that the liability of the employer for compensa¬ 
tion under the said Act was insured by the United States 
Fidelity and Guaranty Company; that the employ- 
101 er’s principal business office was located at 3432 
Connecticut Avenue, Northwest, Washington, Dis¬ 
trict of Columbia, and has been located at that address 
since February 7, 1949; that a wage agreement in effect 
during the period from April 1, 1951, through March 31, 
1952, provided that the employer exclusively employ la¬ 
borers who were members of local unions affiliated with 
the Building and Common Laborers’ District Council of 
Washington, D. C., and vicinity; that James E. Blackburn 
lived in the District of Columbia continuously for ap¬ 
proximately 18 to 20 years immediately preceding De¬ 
cember 19, 1951; that for approximately 10 years imme¬ 
diately preceding December 19, 1951, the employee was a 
member of Local Union Number 74, whose headquarters 
are at 525 New Jersey Avenue, N. W., Washnigton, D. C., 
and which is one of the local unions participating in the 
wage agreement as found above; that when the employer 
required additional laborers on a job the job superin¬ 
tendent requested the union shop steward, who was an 
employee of the employer, to arrange for the hiring of 
such additional laborers; that over a period of years it 
had been customary for the shop steward to act as the 
contact man between the field office of the employer and 
the union in Washington, and it had been the practice of 
the employer to hire as many workers as it could through 
the shop steward; that the only deviation from this prac¬ 
tice had been where the employer and the shop steward 
did not have amicable relations, in which instance the 
employer would go directly to the union for workers; that 
in the instant case amicable relations did exist between 
the employer and the shop steward, and the shop steward 


acted as contact man for the employer and was the em¬ 
ployer’s agent; that shortly prior to December 14, 

102 1951, the job superintendent instructed the shop 
steward to secure the services of two additional 

laborers for a job at Clinton, Maryland; that the shop 
steward contacted the headquarters of Local Union No. 74 
at 525 New Jersey Avenue, N. W., Washington, D. C., and 
arranged to have James E. Blackburn and another la¬ 
borer report to the union headquarters at 6:30 a.m. on 
December 14, 1951; that the shop steward, acting under 
the direction of and as agent for the employer, completed 
arrangements to have the employee Blackburn report 
ready for work to the union headquarters in the District 
of Columbia, such action constituting the hiring of the 
employee in the District of Columbia, subject to ratifica¬ 
tion on reaching the job-site, and such employment was 
ratified by the employer; that the wage agreement in 
effect between the employer and the union further pro¬ 
vided that laborers residing in the District of Columbia 
and engaged on this particular job be paid transportation 
expenses from Washington to the job and return to Wash¬ 
ington, by the employer at the rate of 40 cents per day; 
that Blackburn reported to the shop steward at 6:30 a.m., 
December 14, 1951, at the union headquarters at 525 New 
Jersey Avenue, N. W., Washington, D. C., and was trans¬ 
ported to the job-site at Clinton, Maryland, in the per¬ 
sonally-owned automobile of Nathaniel Hunter, the shop 
steward, arriving at the job-site at 7:15 a.m.; that he 
worked on the job-site from 7:30 a.m. to 4:00 p.m., and 
then was transported back from the job-site to the 
union headquarters in Hunter’s personally owned au¬ 
tomobile, arriving at the union headquarters at ap¬ 
proximately 4:45 p.m., that Blackburn was paid 40 
cents per day transportation expense from Decem¬ 
ber 14, 1951, to December 19, 1951, inclusive, 

103 that the employee Blackburn was employed on this 
particular job four days, December 14, 17, 18 and 
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19, 1951; that on December 14, 17 and 18, 1951, he was 
met by Hunter at the union headquarters in the District 
of Columbia, transported to the job-site and returned 
from the job-site to the union headquarters; that on De¬ 
cember 19, 1951, Blackburn met Hunter at union head¬ 
quarters in the District of Columbia at 5:30 a.m., was 
transported to the job-site on the usual schedule, per¬ 
formed services for the employer as a laborer at Surrat- 
ville High School, Clinton, Maryland, left the job-site at 
3:55 p.m. to be transported back to Washington, and at 
approximately 4:10 p.m., at a point 3 miles south of Camp 
Springs, Maryland, on a highway route No. 5, Hunter’s 
automobile skidded on the icy highway and collided with 
another vehicle, as a result of which Blackburn suffered 
traumatic intracranial hemorrhage and cerebral concus¬ 
sion, which caused his death on December 29, 1951; that 
the injury and death arose out of and in the course of 
the employment; that as a result of the injury the em¬ 
ployee required medical and hospital treatment and care, 
and the employer, having knowledge of the injury, ne¬ 
glected to provide the same: that the employee secured 
such treatment and care from a physician and a hospital « 

of his own choice, and the employer and the insurance 
carrier are liable for the reasonable cost of the same; 
that a claim for death benefits has been filed by Eva 
Blackburn, a resident of the District of Columbia, as sur¬ 
viving wife of the employee; that the claim is within the 
jurisdiction of the District of Columbia Workmen’s Com¬ 
pensation Act and the employer is liable for the payment 
of injury and death benefits; that written notice of 
104 injury* and death was not given to the employer 
within thirty days, but that the employer had 
knowledge of the injury and death and has not been 
prejudiced by the lack of such written notice; that the 
average weekly wages of the employee herein at the time 
of the injury were in excess of $52.50; that as a result of 
the injury the employee was wholly disabled from De- 


cember 20, 1951, to December 28, 1951, inclusive, a period 
of 1-2/7 weeks, and for such temporary total disability 
he was entitled to compensation for 2/7 weeks (1-2/7 
weeks less the first seven days of disability), at the rate 
of $35 per week (maximum rate), from December 27, 
1951, to December 28, 1951, inclusive, amounting to $10; 
that Eva Blackburn, who was bom on February 12, 1894, 
and married to the decedent on November 15, 1927, is the 
surviving wife of the employee, and as such she is entitled 
to receive death benefits at the rate of $18.38 per week 
(35 per cent of $52.50), beginning December 29, 1951, and 
continuing, subject to the limitations of the Act; that ac¬ 
crued death benefits from December 29, 1951, to February 
27, 1953, inclusive, 61 vreeks at the rate of $18.38 per 
week, amount to $1,121.18; that nothing has been paid as 
compensation; that funeral services were rendered in be¬ 
half of the employee by Ralph Barbour, Undertaker, 48 
“K” Street, N. E., Washington, D. C., at a cost of $630.82, 
which amount has been paid in full by Eva Blackburn; 
that the employer and the insurance carrier are liable for 
the sum of $400 as reasonable funeral expenses. 

Upon the foregoing findings of fact, the Deputy Com¬ 
missioner makes the following 

105 Award 

That the employer, B and J Construction Company, 
Inc., and the insurance carrier, United States Fidelity 
and Guaranty Company, shall pay to Eva Blackburn, as 
surviving wife of the deceased employee, death benefits 
as follows: 61 weeks at the rate of $18.38 per week, from 
December 29, 1951, to February 27, 1953, inclusive, 
amounting to $1,121.18, which amount is due and payable 
forthwith; and thereafter shall continue payment of death 
benefits in biweekly installments at the rate of $18.38 per 
week, subject to the limitations of the Act or until fur¬ 
ther order of the Deputy Commissioner. 
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The employer and the insurance carrier shall also pay 
forthwith to Eva Blackburn compensation due the em¬ 
ployee for temporary total disability from December 27, 
1951, to December 28, 1951, inclusive, 2/7 weeks at the 
rate of $35 per week, in the amount of $10. 

The employer and the insurance carrier shall also pay 
the reasonable cost of all medical and hospital treatment 
and care required by the employee as a result of the 
injury. 

The employer and the insurance carrier shall also pay 
forthwith to Eva Blackburn the sum of $400 as reasonable 
funeral expenses. 

A fee for legal services rendered the claimant in con¬ 
nection with this claim is approved in favor of Austin L. 
Fickling, Esq., Masonic Building, 10th and U Streets, 
N.W., Washington D. C., in the amount of $200, such sum 
to constitute a lien upon and be paid out of this award. 

Given under my hand at Washington, D. C. this sixth 
day of March, 1953. 

(S) P. J. Donovan 

Deputy Commissioner 
District of Columbia Compensation District 

i 

• • • • 

107 Filed May 26 1953 Harry M. Hull, Clerk 

Defendant Donovan’s Motion for Summary Judgment 

Defendant P. J. Donovan, by his attorneys, moves this 
Honorable Court for summary judgment in his favor 
upon the ground that it appears from the complaint to¬ 
gether with the transcript of testimony taken before the 
defendant deputy commissioner that the compensation 
order complained of is in accordance with law, that there 
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is no genuine issue as to any material fact, and that 
defendant is entitled to a judgment as a matter of law. 

/s/ Leo A. Rover 
Leo A. Rover 
United States Attorney. 

/s/ Ross O’Donoghue 
Ross O’Donoghue 
Assistant United States 
Attorney 

Attorneys for Defendant 
Donovan 


110 Filed Jun 9 1953 Harry M. Hull, Clerk 

Praecipe 

UNITED STATES DISTRICT COURT 
for the District of Columbia 
the 9th day of June 1953 

UNITED STATES FIDELITY & GUARANTY CO. 


vs. 

P. J. DONOVAN, et al 
Civil Action No. 1350—53 

The Clerk of said Court will please enter our appear¬ 
ance as “of counsel” for plaintiff United States Fidelity 
& Guaranty Co. 

Welch, Daily & Welch 
By /s/ J. Joseph Barse 

Address 1511 K Street, N.W. 
Attorney for plaintiff 

• • • • 
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111 Filed Jul 6 1953 Harry M. Hull, Clerk 

Order Granting Summary Judgment 

This action came on to be heard upon motion of the 
defendant P. J. Donovan for summary judgment, and the 
Court having found that there is no genuine issue as to 
any material fact and that the defendant Donovan is 
entitled to judgment as a matter of law, it is by the 
Court this 6 day of July, 1953, 

ORDERED, That judgment be and the same is hereby 
entered for defendant P. J. Donovan. 

/s/ Alexander Holtzoff 
Judge 

• # • • 

112 Filed Jul 30 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 30th day of July, 1953 that 
UNITED STATES FIDELITY & GUARANTY COM¬ 
PANY, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment 
of this Court entered on the 6th day of July, 1953 in 
favor of defendants against the plaintiff. 

Welch, Daily & Welch 
Bv: /s/ J. Joseph Barse 

Attorney for plaintiff, 

U. S. Fidelity & Guaranty Co. 

* * • * 

113 Filed Aug 3 1953 Harry M. Hull, Clerk 

Appellant’s Designation of Record 

Comes now the appellant in the above entitled cause 
and designates the parts of the recored which he desires 
to have included in the transcript, said parts being con- 
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sidered sufficient for the determination of the question 
raised on appeal, namely: 

1. Complaint for injunction filed March 26, 1953 with 
exhibit A. 

2. Motion for Summary Judgment filed by defendant 
Donovan May 26, 1953. 

3. Reporter’s transcript filed May 26, 1953. 

4. Appearance of Welch, Daily & Welch, June 9th, 
1953. 

5. Order granting Defendant’s Motion for Summary 
Judgment filed July 6, 1953. 

6. Notice of Appeal July 29,1953 

7. This Designation. 

Welch, Daily & Welch 
By: /s/ J. Joseph Barse 

Attorney for plaintiff 
1511 K Street, N. W. y 
Washington, D. C. 

* * * # 

4 MR. FICKLING: The claim is that the Com¬ 
mission here has jurisdiction over this claim and 

that the injury arose out of and in the course of employ¬ 
ment. 

THE DEPUTY COMMISSIONER: And presumably 
you are claiming that Eva Blackburn is the surviving 
wife of the deceased, and of course she is claiming death 
benefits ? 

MR. FICKLING: Yes y sir. 

THE DEPUTY COMMISSIONER: The claim has 
been controverted by the employer and the insurance 
carrier. 

5 Mr. DeShazo, what is your position at this time? 
MR. DeSHAZO: It is denied that both the em- 
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plover and employee were subject to the District of Co¬ 
lumbia Workingmen’s Compensation Act at the time of 
the alleged injury. 

Two, this Commission does not. have jurisdiction. 

Three, it is denied— 

THE DEPUTY COMMISSIONER: When you say the 
Commission does not have jurisdiction, presumably you 
refer to the Bureau of Employees’ Compensation? 

MR. DeSHAZO: Yes, sir. 

THE DEPUTY COMMISSIONER: All right. 

MR. DeSHAZO: It is denied that the relationship of 
employer and employee existed at the time of the injury. 
It is denied that at the time of the alleged injury the 
employee was performing the services growing out of an 
incidental to his employment. 

THE DEPUTY COMMISSIONER: Have you fully 
stated your issues? 

MR. DeSHAZO: Yes, sir. 

• • • • 

6 Mrs. Eva Blackburn 

the claimant herein, was called as a witness for and in 
her own behalf, * * * 

Direct Examination 

THE DEPUTY COMMISSIONER: Please give the 
reporter your full name and present address. 

THE WITNESS: Eva Blackburn. I live at 403 Elev¬ 
enth Street, Southeast. 

THE DEPUTY COMMISSIONER: You may proceed, 
Mr. Fickling. 

BY MR. FICKLING: 

Q Mrs. Blackburn, was James Blackburn your hus¬ 
band? A Yes, sir. 

Q When were you married? A 1927. 

• • • • 
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8 Q Mrs. Blackburn, did there come a time when 
your husband was killed in an automobile acci¬ 
dent? A Yes. 

Q Do you know when that was? A December 29. 

Q Do you know what year that was? A 1951. 

• • • • 

9 Q Mrs. Blackburn, were there any children bom 
of your marriage? A No, sir. 

Q You are the surviving widow of James E. Black- 
bum ? A Yes. 

10 Q When did you come to the District of Co¬ 
lumbia to live? A About 18 years ago. 18 or 20 

years ago. 

Q Have you lived in the District continuously since 
that time? A Yes. 

Q Did your husband live continuously in the District? 
A Yes. 

Q Up until the time of his death? A Yes. 

Q Was he employed? Where was he employed at the 
time of his death? A At the B and J Construction Com¬ 
pany. 

Q Do you know how long he had been employed there? 
A On a Friday, I think it was, and that Wednesday he 
met with the accident. 

• • • # 

THE DEPUTY COMMISSIONER: The employer’s 
report indicates that as of December 19, the date of the 
injury, he had been employed for four days. That might 
be of some assistance to the witness. 

THE WITNESS: That would be it, wouldn’t it? It 
was four days. That was Friday, Monday, Tuesday and 
Wednesday. 

THE DEPUTY COMMISSIONER: Mrs. Blackburn, 
December 19, the date of the injury, was a Wednesday. 
THE WITNESS: Yes. 


► 
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THE DEPUTY COMMISSIONER: If Mr. Blackburn 
had started to work for the B and J Construction Com¬ 
pany on Friday, December 14, he would have been em¬ 
ployed for four days at the time of the injury. To the 
best of your recollection do I understand you to say that 
he started to work for B and J Construction Company 
about Friday, December 14? 

12 THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: Does that 
completely answer vour question, Mr. Fickling? 

MR. FICKLING: Yes, sir. 

BY MR. FICKLING: 

Q As far as you know he continued to work for the 
B and J Construction Company until the time of his in¬ 
jury, is that correct? A Yes. 

Q Where did he work before he went to work for the 
B and J Construction Company? A He worked for— 

Rule. 

Q Rule? A Yes. 

Q Where w^as that? A That was 603 South Capitol 
Street. 

Q Was he continually employed in the District of Co¬ 
lumbia from the time you came to the District up until 
the time he was injured? A Yes. 

Q Does he belong to any unions? A Union 79—74. 

Q He belongs to— A 74. 

Q Is that Local 74 of the Laborer’s Union? A 

13 Yes. 

Q Do you know how long he had been a member 
of that union? A Ever since the war. The war was l 

declared in December and I think he went to work about 
April. I think that is when he got a union member. The 
same year. 

Q Before the war? A Yes. Just at the time of the 
war. 

• • • • 


21A 


14 Cross Examination 

BY MR. DeSHAZO : 

Q Were you living with James Blackburn at the time 
of his injury as his wife? A Yes. 

Q How long had you been living together? A Ever 
since we had been married. 

Q Ever since you had been married? A Yes. 

Q There had been no separations? A No. 

# # • * 

16 Nathaniel Hunter 

was called as a witness for and on behalf of the claim¬ 
ant, # # * 

Direct Examination 

* * • # 

BY MR. FICKLING: 

Q Mr. Hunter, do you know or did you know the de¬ 
ceased, James E. Blackburn? A Did I know him? 

Q Yes. Did you know him? A Yes, for a short 
time. 

Q How did you come to know him? A Through 
working with him. 

17 Q Where? Working with him where? A At 
Clinton, Maryland. 

Q Clinton, Maryland? A Right. 

Q How did you come to meet him? A I come to 
meet him, I went with him. 

Q Will you speak specifically of the first time you met 
him? A I met him—my first meeting? 

Q Yes. A T met him at 525 New Jersey Avenue, 
Northwest. 

Q 525 New Jersey Avenue, Northwest? A Right. 

Q What is that place? A That is the union hall. 

Q What was the occasion of meeting him there? A 
I was to pick him up and carry him on the job. 


► 
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Q Who instructed you to pick him up and carry him 
on the job? A I was the shop steward on that job. 

Q Will you answer my question? Who instructed you? 
A My employer. 

Q Your employer? A Yes. 

18 Q Who was your employer? A B and J Con¬ 
struction were my employers at that time. They 

had to have some more laborers on the job and I was the 
shop steward so I went by the hall and picked up the 
two laborers and took them to the job. 

Q Do you know when that was? What date it was? 
A I don’t know exactly, the date. I don’t know the exact 
date. 

0 Do vou know the month? A Yes. 

Q What was the month? A It was in December. 
THE DEPUTY COMMISSIONER: Let me interrupt 
you a moment, Mr. Fickling. 

Mr. Hunter, "what is a shop steward? I think I know, 
but I want it in this record. I want your answer in this 
record. 

THE WITNESS: A shop steward is a man on the job 
who looks after the laborers. 

THE DEPUTY COMMISSIONER: A man on the job 
who looks after the— 

THE WITNESS: Laborers. To see that the laborers 
are being treated right and so forth. If anything hap¬ 
pens to the laborers he is supposed to know about it. 

THE DEPUTY COMMISSIONER: The shop 

19 steward in this particular case, you were an em¬ 
ployee of the employer yourself? 

THE WITNESS: No, I was working for B and J 
Construction. 

THE DEPUTY COMMISSIONER: That is what I 
mean. You were an employee of the B and J Construc¬ 
tion Company? 

THE WITNESS: Yes. 
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THE DEPUTY COMMISSIONER: In your capacity 
of shop steward do I correctly understand that you act 
as a sort of liaison man between the union members and 
the employer? 

THE WITNESS: That is right 
THE DEPUTY COMMISSIONER: You protect the 
interests of the members of the union on the job? 

THE WITNESS: That is right. 

THE DEPUTY COMMISSIONER: You may proceed, 
Mr. Fickling. 

BY MR. FICKLING: 

Q Your job does not include, however, employing 
people? You don’t have the authority as shop steward 
to employ people? A No. 

• • • • 

20 BY MR. FICKLING: 

Q Mr. Hunter, after you took Mr. Blackburn to the 
job in Maryland did you have some arrangement with Mr. 
Blackburn about bringing him to work, bringing him home, 
carrying him to work and so forth? Did you have some 
arrangement with him about that? A Yes. 

21 Q Will vou tell us what that arrangement was? 
THE DEPUTY COMMISSIONER: Before you 

go into that, Mr. Fickling, let me interrupt you again. 

Mr. Hunter, what were the circumstances under which 
you went to this address at 525 New Jersey Avenue to 
talk to Blackburn? 

THE WITNESS: Well,— 

THE DEPUTY COMMISSIONER: Did you go there 
on vour own volition? 

THE WITNESS: No. 

THE DEPUTY COMMISSIONER: Did someone send 
you there? Tell us just what the circumstances were. 

THE WITNESS: When the superintendent or the la¬ 
bor foreman get ready to hire laborers they always notify 
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the shop steward. Then the shop steward calls the hall 
for the laborers. Then if they don’t have a car we have 
to make some arrangements if it is a long distance out of 
town, like we were in Maryland, we have to make some 
arrangements to get them on the job. 

THE DEPUTY COMMISSIONER: In this case— 

THE WITNESS: In that case— 

THE DEPUTY COMMISSIONER: Did the superin¬ 
tendent or labor foreman tell you to get laborers for the 
job? 

THE WITNESS: Yes. 

22 THE DEPUTY COMMISSIONER: That is why 
you went to 525 New Jersey Avenue? 

THE WITNESS: That is right. 

THE DEPUTY COMMISSIONER: You selected 
Blackburn ? 

THE WITNESS: No, I didn’t select him. I called 
down to the hall. I called to the hall and told them I 
wanted two men or four men, so they would get the men 
themselves and have them ready for me when I come to 
pick them up. 

# * # * 

23 BY MR. FICKLING: 

Q You understand that your local has contracts 
with various contractors. Is that right? To provide 
them with employees ? Do you understand that ? 

THE DEPUTY COMMISSIONER: Mr. Hunter, does 
your local have any written agreement with various em¬ 
ployers around the District of Columbia, or anywhere 
else? A written contract about wages and conditions of 
employment ? 

THE WITNESS: Oh, the local has agreements with 
contractors, certainly. 

THE DEPUTY COMMISSIONER: They have an 
agreement ? 

THE WITNESS: Yes. 
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THE DEPUTY COMMISSIONER: You may proceed. 
BY MR. FICKLING: 

Q I show you this pamphlet. Do you recognize that? 
A Yes. 

Q Will you identify it? A Yes. This is the bylaws 
they have for the laborers to go by, rules and regula¬ 
tions. 

24 Q Between whom? A The contractors and the 
laborers. This is the laborers’ agreement to abide 

by- 

• • * * 

25 THE DEPUTY COMMISSIONER: Mr. Fick- 
ling, is it my understanding that you request that 

we admit in evidence Article 1, Section 3; Article 4, Sec¬ 
tion 5; and Article 5, Section 4 of this wage agreement? 
MR. FICKLING: That is right. 

THE DEPUTY COMMISSIONER: Are you in agree¬ 
ment, Mr. DeShazo? 

MR. DeSHAZO : It is all right. 

THE DEPUTY COMMISSIONER: There is admitted 
in evidence, identified as Claimant’s Exhibit 3, the full 
and complete content of Article 1, Section 3; Article 4, 
Section 5; and Article 5, Section 4 of a wage agreement, 
the complete agreement being identified on the cover as 
follows: 

“Wage Agreement, International Hod Carriers’, Build¬ 
ing and Common Laborers’ Union of America, District 
Council of Washington, D. C. and vicinity, Contract for 
Building Laborers, April 1, 1951 to March 31, 1952, See 
information on inside cover for addresses and phone num¬ 
bers.” 

26 (Claimant’s Exhibit 3 was 
RECEIVED in evidence.) 

THE DEPUTY COMMISSIONER: You may proceed, 
Mr. Fickling. 
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BY MR. FICKLING: 

Q Mr. Hunter, I think I asked you what was the ar¬ 
rangement between you and Mr. Blackburn, the deceased, 
with reference to transportation going to and from w’ork? 
A I was bringing him back and forth—carrying him 
back and forth to work. 

Q Was that arrangement made between you and Mr. 
Blackburn? A Yes. 

Q Did he pay you anything? A No. 

Q He didn’t pay you anything? A No. 

Q Did he receive any transportation fees or transpor¬ 
tation expense from the B and J Construction Company? 
A Yes. He was supposed to receive 40 cents a day for 
traveling time. 

THE DEPUTY COMMISSIONER: Do you know 
wiiether he received it? 

THE WITNESS: I didn’t look in his envelope. I 
don’t know if he received it or not. But he was sup¬ 
posed to receive it in his pay. I don’t know whether he 
got it or not, that is, in his pay envelope. That is 
27 supposed to be in his pay envelope. 

BY MR. FICKLING: 

Q Did you carry other employees back and forth to 
the job? A It was one more man that I was supposed 
to pick up every morning and bring him back to town 
everv evening. 

THE DEPUTY COMMISSIONER: Did you pick him 
up? 

THE WITNESS: Yes. Two laborers, Mr. Blackburn 
and another fellow that I picked up at the hall every 
morning and let them out at the hall every evening. 

BY MR. FICKLING: 

Q Did any of them pay you for it? A No. It was 
such a short time that I didn’t bother about it? 

Q You didn’t charge? A No. 

• • • • 
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29 Q Mr. Hunter, getting back to the date on which 
Mr. Blackburn was riding back to town in your 

car, and there was an accident, is that correct? A Yes, 
sir. 

Q Will you tell us what happened? Begin at the time 
you left the job and bring us on up to the time that the 
accident occurred. A This was the 19th of December. 
It had snowed that day. We knocked off a little early, I 
would say about five minutes to four, so we could get 
home. 

30 Q What time was that? A About five minutes 
to four. 

Q Go ahead. A I was on my way home. 

Q Who was in the car? A Mr. Blackburn and an- 
othei fellow were in the car at the time of the accident. 

Q Who was the other fellow? Do you remember his 
name? A I think so, if I can just think for a minute. 

Q Was he an employee of the B and J Construction 
Company? A Yes, he was. 

Q Then what happened? A I was on my way home 
and the roads were icy and slippery that day. My car got 
in a curve and commenced to slide from one side of the 
road to another. I was meeting a car at the time my 
car was slipping and sliding, and in this particular curve 
was a sort of like an S. 

THE DEPUTY COMMISSIONER: An S curve? 

THE WITNESS: Yes. My car was slipping and slid¬ 
ing all the way across the road, backward and forward. 
At that time I couldn’t control it so I stopped. I finally 
got the car stopped. It had turned completely around the 
road, heading back exactly opposite to the way I had 
been coming. A man coming down meeting me, 

31 when my car turned around, he came in back of 
me and hit me in the back. 

THE DEPUTY COMMISSIONER: You mean a man 
driving another car? 
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THE WITNESS: Yes. I was coming to—my car 
turned opposite and turned right around, and a man 
came in back of me and hit me in the back. 

BY MR. FICKLING: 

Q Then what did you do? A I got out and got the 
man out in the front, let him out, then I got Mr. Black¬ 
burn out. I put some snow on his face to try to bring 
him to, but he regained consciousness but never did speak 
any more at that time. 

The ambulance came and picked him up and carried 
him to the hospital. 

Q Do you know what hospital they took him to? A 
Yes. Casualty Hospital. 

Q Here in the District? A Yes. 

Q Do you know where the office of the B and J Con¬ 
struction Company is located, Mr. Hunter? A At that 
time it was on, I believe, 3432 Connecticut Avenue. 

Q Did you ever go there? A Yes, I had been 
there. 

32 THE DEPUTY COMMISSIONER: Is that in 
Washington, D. C.? 

THE WITNESS: Yes. 

BY MR. FICKLING: 

Q What was the occasion for going there? A I went 
down with the superintendent, to drive him over there to 
pick up the payroll. 

Q To pick up the payroll? A Yes. 

Q Did you do that even.’ time you got paid? A No, 
not every time. It happened three or four times. 

Q The men would have to wait for the payroll to come 
from Washington to Surratville High School to get paid, 
is that correct? A Yes. Sometimes the payoff man 
would be busy doing something else, or carrying money 
to some other job and a superintendent from down there 
on that job had to go and pick up the payroll. At that 
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time I would drive the man to pick up the payroll. That 
is my reason for being up to the office. 

THE DEPUTY COMMISSIONER: Do I correctly 
understand you to say that normally the paymaster went 
from the Washington office out to the job at Clinton and 
paid the men there, but that occasionally when he was 
busy doing other things you and the job superin¬ 
tendent came in to the office and got the payroll and took 
it out and paid the men on the job? 

THE WITNESS: That is right. 

THE DEPUTY COMMISSIONER: Were the men al¬ 
ways paid on the job? 

THE WITNESS: Yes. 

• * * • 

BY MR. FICKLING: 

Q Mr. Hunter, at the same time that you were work¬ 
ing at Clinton for the B and J Construction Company 
were there any other jobs being performed in the general 
area by the B and J Construction Company? A Yes. I 
think he had several jobs at that time. 

• * * • 

34 Q Mr. Hunter, were any workmen on your job— 
that is, the Surratville job, ever transferred or assigned 
to any other job operated by the B and J Construction 
Company? 

* * • • 

THE WITNESS: I do recall one time a couple of 
fellows had to go over to another job to sow some grass 
seed or something like that. 

THE DEPUTY COMMISSIONER: Where was the 
other job, do you know? 

THE WITNESS: I don’t recall. I never did work on 
that job. I do remember there was a couple of fellows 
from the job went to another job. 

35 THE DEPUTY COMMISSIONER: Where was 
the job, do you know? 
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THE WITNESS: It was in Maryland. 

• • • • 


Cross Examination 
BY MR. DeSHAZO : 

Q Mr. Hunter, who appointed you as shop steward? 
A My local. 

Q What? A Local 74. 

Q B and J Construction Company had nothing to do 
with the appointment? A No. 

Q As a shop steward you were responsible to Local 
74? A Right. 

Q WTiat did they pay you for this job? A We don’t 
get a salary for being shop steward. I come under—that 
is for being a good local man. 

THE DEPUTY COMMISSIONER: Can you di- 
36 rectly answer the question, Mr. Hunter? 

THE WITNESS: We don’t get paid for being 
shop stewards. 

BY MR. DeSHAZO : 

Q What advantage does one derive from being a shop 
steward? A Well, most of it comes under being a good 
union man, for the welfare of the local. 

Q What advantage do you derive from being a shop 
steward? A Thev give me lots of advantage. 

THE DEPUTY COMMISSIONER: I can’t hear you. 

THE WITNESS: I have some advantage being a shop 
steward, such as you never get out of a job as long as 
you are a shop steward. They always look out for you. 
Occasionally when you run out of one job you are pushed 
into another. That is one advantage. 

BY MR. DeSHAZO : 

Q Almost continuous employment? A Yes. 

Q In other words, you are the last man to go? A 
That is right. 
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Q You are appointed by the union. A superintendent 
on the job, the union won’t allow him to go to the union 
hall and get laborers, will they? A Yes. 

37 Q Doesn’t he have to communicate with you? A 
Yes, I think so. 

Q In other words, if he needs any help according to 
the union rules he should come to you? A Yes. He is 
not compelled to. He could go to the hall and pick up 
some laborers and bring them to the job, then all he 
would have to do is just until he got some more laborers 
there, I would have to sign them up and things like that. 
Check the books. 

Q You had no authority to go to the hall and employ 
anybody, did you? A Not unless I got orders from the 
superintendent of the job. 

Q Did you get any orders from the superintendent on 
the job at the time you went for Blackburn? A Yes. 

Q Who? A Mr. Meyers. 

Q This gentleman sitting here? A Yes, sir. 

* • • • 

38 THE DEPUTY COMMISSIONER: As shop 
steward he may be in position to answer the question. If 
he can answer it I will allow him to. 

Do you know, Mr. Hunter, whether under those cir¬ 
cumstances if a laborer was taken on at the job and he 
had previously worked for the B and J Construction 
Company, and the superintendent felt that he was an 
unsatisfactory employee, could or would the superintend¬ 
ent have refused to put him to work? 

39 THE WITNESS: To the best of my knowledge 
about’ that question I don’t think it is in the by¬ 
laws— 

THE DEPUTY COMMISSIONER: Isn’t it true that 
according to your contract that they would have to pay 
them two hours? 

THE WITNESS: Yes. 
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THE DEPUTY COMMISSIONER: But would he be 
authorized to refuse to take them, just by paying him two 
hours ? 

THE WITNESS: No, he wouldn’t have to take them. 

THE DEPUTY COMMISSIONER: He wouldn’t have 
to take them but he would have to pay them two hours? 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: Does that answer 
vour question? 

MR. DeSHAZO: Yes, sir. 

BY MR. DeSHAZO : 

Q Do you know what time you went by the union hall 
to get these two men, Blackburn and the other? A Yes. 
I picked them up about 6:30. 

THE DEPUTY COMMISSIONER: That is 6:30 a.m., 
Mr. Hunter? In the morning? 

THE WITNESS: That is right. 

BY MR. DeSHAZO : 

Q You got on the job about what time? A About a 
quarter after seven. 

Q When did their pay start? A Seven-thirty. 
40 Q Seven-thirty, when they get on the job? A 
They started work at 7:30. 

Q That is when their pay started? A Yes. 

Q At Clinton, Maryland? A That is right. 

Q You got them there by 7:15? A Yes. 

Q You say that they were paid at Clinton, Maryland 
each time? A Yes. 

Q The agreement between you and Blackburn about 
going back and forth to work was an agreement between 
the two of you, was it not? A Yes. 

Q How much did he pay you for that transportation? 
A He didn’t pay me anything for that? 

Q Did the other fellow pay you anything? A No. 

Q Why didn’t you charge him? A Well, it would 
have been a charge, they would have paid me traveling 
time, $2 a week, but you see just a short time until the 


accident occurred, then there was no payment involved. 
I didn’t get any pay for that. 

41 Q But if the accident hadn’t occurred you were 
going to charge him $2 a week? A Yes, I was 

going to charge $2 a week. 

Q That was going to come out of their own pay? A 
Yes. The contractor paid that, the traveling time, $2 a 
week. 

Q Paid it to them? A Yes. 

Q And then they took it out of their envelope and 
paid it to you? A Yes. 

Q And you were going to charge these two, if the 
accident had not occurred? As a result of this accident 
you were charged with manslaughter in the State of 
Maryland, weren’t you? A That is right. 

Q The car you were driving belonged to you? A 
Yes. 

Q This accident happened after you all had left the 
job? A That is correct. 

Q On the way home? A That is correct. 

MR. DeSHAZO : I have no further questions. 

THE DEPUTY COMMISSIONER: Mr. Hunter, 

42 I believe vou have testified that vou met Mr. Black- 

• *■ 

burn each morning about 6:30 at the union hall at 
525 New Jersey Avenue, is that correct? 

THE WITNESS: That is correct. 

THE DEPUTY COMMISSIONER: And that you ar¬ 
rived at the job site at Surratville High School in Clinton, 
Maryland about 7:15 a.m. ? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: And that work 
started on the job at about 7:30 a.m.? 

THE WITNESS: That is correct. 

THE DEPUTY COMMISSIONER: What time did the 
w’ork normally stop on the job? 

THE WITNESS: Four o’clock. 
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THE DEPUTY COMMISSIONER: 4:00 p.m. Then 
you drove Mr. Blackburn back to 525 New Jersey Ave¬ 
nue? 

THE WITNESS: That is right. 

THE DEPUTY COMMISSIONER: What time did 
you normally get back there? 

THE WITNESS: It was at least a half-hour drive. 

THE DEPUTY COMMISSIONER: Would you say 
that you normally arrived back between 4:30 and 4:45 
p.m.? 

THE WITNESS: That is right. 

THE DEPUTY COMMISSIONER: How much time 
do vou have for lunch on that .job? 

43 THE WITNESS: A half hour. 

THE DEPUTY COMMISSIONER: So you 
worked eight hours per day? 

THE WITNESS: That is right. 

THE DEPUTY COMMISSIONER: How many days 
per week did you work? 

THE WITNESS: Five. 

THE DEPUTY COMMISSIONER: Am I correct in 
understanding that from that wage agreement that the 
union had with the various employers that the amount of 
transportation expense was set on the basis of the dis¬ 
tance that they had to travel from the District of Colum¬ 
bia? In some areas they may not get anything if it was 
within five miles, and other areas depended on the dis¬ 
tance thev had to travel? 

THE WITNESS: That is right. 

MR. FICKLING: May I interrupt at that point to 
clear up? I think the agreement also gives the employer 
the option to provide transportation in the event he 
doesn’t pay transportation charges. 

THE DEPUTY COMMISSIONER: In this even they 
apparently elected to pay the amount. To the best of 
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your knowledge was the understanding that those em¬ 
ployees would be paid 40 cents per day— 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: (continu- 

44 ing)—by the employer for five days per week. That 
would be $2 per week. 

THE WITNESS: That is right. 

THE DEPUTY COMMISSIONER: How did you de¬ 
termine the rate that you would charge, the rate of $2 
per week? Was that determined on the basis of what the 
men were getting from the employer? 

THE WITNESS: That is the agreement that the lo¬ 
cal had with the contractor, 40 cents a day out to Clinton, 
Maryland. Naturally I wouldn’t want to charge more 
than that. 

THE DEPUTY COMMISSIONER: In other words, 
you were going to charge them the same amount that the 
employer was furnishing them in lieu of transportation? 

THE WITNESS: For travel time. 

THE DEPUTY COMMISSIONER: I have no further 
questions. 

MR. FICKLING: May I ask one or two more? 

THE DEPUTY COMMISSIONER: Yes. 

Redirect Examination 
BY MR. FICKLING: 

Q Mr. Hunter, I don’t recall that you fixed the time 
of the accident. You say that you left the job around five 
minutes to four on that particular day? A Yes. 

Q Can you fix the time of the accident? What time 
it was, or about what time it was? A I would 

45 say about 4:10 or 4:15. 

Q You were charged with manslaughter but that 
charge was dismissed, wasn’t it? A Yes. 
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BY MR. FICKLING: 

Q Did you have any conversation with Mr. Blackburn 
with reference to the receiving of transportation costs or 
expenses? A No. I didn’t ask any questions about how 
much money she got in the envelope. 

Q I am not speaking about that. Did you have any 
conversation with Mr. Blackburn in your traveling back 
and forth to work with reference to receiving transporta¬ 
tion expenses? A No. I didn’t discuss the travel time 
with him. Naturally any union man knows that they have 
to get back and forth to the job and if they don’t have 
a car they have to pay somebody else to carry them. 

46 Q You and Mr. Blackburn had no discussion at 
all? A No, not at all, about travel time. 

MR. FICKLING: That is all. 

THE DEPUTY COMMISSIONER: Mr. Hunter, were 
vou paid 40 cents per day on that job? A Yes, I was. 

THE DEPUTY COMMISSIONER: Can you tell us 
as closely as you can describe, the exact location at ■which 
that accident occurred? For example, the route number 
and approximately how far from the nearest identification 
point or mark? 

THE WITNESS: Yes. It was on Route 5, south of 
Camp Springs, about three miles south of Camp Springs. 

• • • • 

47 THE DEPUTY COMMISSIONER: Let the rec¬ 
ord sho\v that at the request of counsel for the re¬ 
spondent, and without objection from counsel for the 
claimant, claimant’s Exhibit No. 3 will include the com¬ 
plete wage agreement from page 1 to page 12, inclusive, 
rather than confined to Article 1 Section 3, Article 4 Sec¬ 
tion 5, and Article 5 Section 4 as previously indicated in 
this record. 

(Claimant’s Exhibit No. 3 w’as RECEIVED in evi¬ 
dence, as amended.) 
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49 Edwin W. Jones 

was called as a witness for and on behalf of the respond¬ 
ent, • * • 

Direct Examination 

THE DEPUTY COMMISSIONER: Will yon state 
your full name and your present address. 

THE WITNESS: My home address? 

THE DEPUTY COMMISSIONER: Yes. A Edwin 
W. Jones, 15 Sleepy Hollow Road, Falls Church, Virginia. 

BY MR. DeSHAZO : 

Q At the time of this accident, were you connected 
with the B. & J. Construction Company? A I was pres¬ 
ident of it. 

Q You were president. When did you first learn of 
this accident? A We got a report in the office in our 
form procedure from the foreman on the job that this ac¬ 
cident had happened. He sent it in with the notation 
that he didn’t know whether he should report it or not, 
but that he would send the information in. The accident 
didn’t happen on the job. 

THE DEPUTY COMMISSIONER: When was 

50 that, Mr. Jones? 

THE WITNESS: I don’t remember the date. It 
was after the man had died. 

THE DEPUTY COMMISSIONER: Would you say it 
was one week or two? 

THE WITNESS: Oh, no. It was a couple of months. 

THE DEPUTY COMMISSIONER: Several months 
after he died? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: Was that your 
first knowledge of the accident? 

THE WITNESS: No, sir. I had heard about it, the 
men talking about this fellow getting hurt on the road, 
one of our employees. 
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THE DEPUTY COMMISSIONER: Do you recall ap¬ 
proximately when you first heard about it? 

THE WITNESS: I think it was the following week. 

THE DEPUTY COMMISSIONER: The week follow¬ 
ing the injury or following the death? 

THE WITNESS: The week following the injury. 

We pay off on Friday and I think that is when I heard 
it. 

THE DEPUTY COMMISSIONER: You may proceed. 
BY MR. DeSHAZO : 

Q Who was the superintendent on the job? A 
Charles Myers. 

Q Is he present today? A Yes. 

51 Q You have offices here in the District of Co¬ 
lumbia? A 3432 Connecticut Avenue. 

Q Do you do any work in the District of Columbia? 
A No. We have been in existence since the 7th of Feb¬ 
ruary, 1949. We have done ten projects and all of them 
have been either in Maryland or Virginia. 

Q This James Blackburn, on what project was he 
working? A At the Surratville High School, Clinton, 
Maryland. 

Q Clinton, Maryland? A That is right. 

Q What was your procedure in getting him on this 
job, if you know? A Actually, we had no procedure as 
far as the office was concerned. The men on the job were 
hired by the superintendent. They had full authority to 
hire and to fire. 

Q Was Blackburn employed on that job? A As far 
as I know. 

Q Was he paid on that job? A Yes, sir. No, sir, he 
wasn’t paid on the job because this accident happened 
before payday came around. If it hadn’t happened when 
it did, he would have been paid on the job because every¬ 
one else is. 
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Q That is the custom for everyone? A That 

52 is correct 

Q Who paid them down there? A The super¬ 
intendent 

Q The shop steward, you have nothing to do with who 
he is, do you? A When we start a job, the union usu¬ 
ally sends us as our first laborer a man who is quite 
sympathetic to the union, and he is appointed shop stew¬ 
ard by the union. We have to accept him or it is cus¬ 
tomary, although it is not in the agreement, if we have 
any definite charges against the man, we can present them 
to the laborers’ district council. 

In lieu of definite charges we have to accept whoever 
they appoint He is put on the job to look after the in¬ 
terests of the union. 

Q Will you explain how he gets these new employees 
on the job? 

• • • • 

53 A How who gets them? The contractor? 

BY MB. DeSHAZO: 

Q The shop steward? A I don’t know that the shop 
steward always gets them on the job. Under our agree¬ 
ment if we need men, we are to speak to the shop stew¬ 
ard. Through custom—it doesn’t always happen—there 
have been occasions where the superintendent on the job 
has called the union direct to get men, but in all cases 
before they can go to work, or immediately after they 
go to work, the shop steward has to make sure that they 
are members in good standing, that their union dues are 
paid up, that they are carrying a union card, and so 
forth. 

In the cases where we deal through the shop steward, 
we merely tell the steward that we need four laborers or 
six laborers, or what have you. How he gets them I don’t 
know. 




In this particular case, I do know—I have been in this 
business 32 years—generally he goes to the union 

54 hall and asks for so many laborers. I am not 
speaking of laborers particularly, but such as ce¬ 
ment finishers, plumbers, and what have you. 

Q When he brings those laborers to you, when do you 
start their time? A When they go to work. When they 
are approved by the superintendent. 

Q In this particular case, he did not employ Black¬ 
burn until he was on the job? A I can’t say that he 
didn’t employ him. He had no right to employ Blackburn. 
He doesn’t have that authority. Hunter, as labor stew¬ 
ard, is on our payroll and in our organization. He is a 
laborer. 

THE DEPUTY COMMISSIONER: Mr. Jones, when 
you say “He did not have the authority,” are you refer¬ 
ring to Mr. Hunter? 

THE WITNESS: Yes, sir. He spoke of the steward. 

MR. DeSHAZO: That is all. 

THE DEPUTY COMMISSIONER: You may cross- 
examine, Mr. Fielding. 

Cross Examination 
BY MR. FICKLING: 

Q You said your company had been organized since 
February 7, 1949? A That is correct. 

Q Where has it maintained its principal office 

55 since that time? A 3432 Connecticut Avenue, 
Washington, D. C. 

Q How long have you had an agreement with the labor 
union? 

MR. DeSHAZO: If you know. 

A I know approximately. It was in August 1949. Our 
first job was not in this locality. We didn’t have an 
agreement. 
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BY MR. FICKLING: 

Q Do you maintain an office in the District? A Yes, 
sir. 

Q Do you have any employees here in the District? 
A Myself and one girl at that time. Wait a minute. 
Did he say of last year? Myself and two girls. 

Q Are you required under this agreement to employ 
only members of this local? I mean laborers under this 
local. A We are required first to request any labor we 
need for this local, and when they certify to us after 24 
hours that they can’t employ them, we have the right to 
employ anyone we see fit. However, they must be cleared 
by the union and accepted after we employ them. 

We must first make an effort to hire men through the 
local. 

Q You stated that you have not had any project 
56 in the District of Columbia? A That is correct. 

Q Since the company was organized? A We 
have had ten projects. I can name them for you if you 
would like. 

THE DEPUTY COMMISSIONER: That won’t be 
necessary, Mr. Jones. 

BY MR. FICKLING: 

Q Did you contemplate performing work in the Dis¬ 
trict of Columbia? A We have never bid a job in the 
District of Columbia. 

Q I ask then why is it that you would enter into an 
agreement with the Local 74 if you didn’t contemplate any 
work in the District of Columbia? A Our agreement 
with Local 74 is a subsidiary agreement which we have 
with the Washington Building Trades Council, and the 
Washington Building Trades Council takes in the metro¬ 
politan area as far as and applies, and in some cases, in 
some unions, as far as Frederick, Maryland, and down to 
Fredericksburg, Virginia. They are the governing, the 
union governing body in this metropolitan area. 
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Q Do I understand that you stated that all of your 
projects have been out of the District and that you re¬ 
fuse to accept work in the District of Columbia? A No, 
we don’t refuse. It is customary in this business 

57 that a contractor follows a certain group of archi¬ 
tects or owners, and when you get to building with 

these people, you follow them right along. As a result, 
they stay in the same area. For example, we have— 

Q That is all right. You don’t have to illustrate. If 
you had a job in the District of Columbia—that is, if 
these people to whom you referred bid on a job here in 
the District, you would be the contractor for them, is that 
right? 

MR. DeSHAZO : I object to that question. That is too 
remote. We don’t know the facts. They didn’t bid on 
anv jobs in the District of Columbia and they had none. 

THE DEPUTY COMMISSIONER: Mr. Jones testified 
that he follows a certain group of architects and their 
area has happened to be in Maryland or Virginia. I think 
the question is in order. Had those architects considered 
any jobs in the District of Columbia—I believe the ques¬ 
tion is intended to be that you do not exclude yourself 
from work in the District of Columbia, do you? 

THE WITNESS: No, sir. 

THE DEPUTY COMMISSIONER: I believe that is 
all. 

BY MR. FICKLING: 

Q Mr. Jones, do you have a right to transfer your 
workmen from one job to the other? A What do you 
mean by “right” sir? 

58 Q I mean do you have the authority? A Un¬ 
der the union regulations? 

Q No. A Do I have the right as president of the 
company? 

Q Does the employer, B. & J. Construction Company, 
have the authority to transfer his workmen from one job 
to the other? A Yes, sir. 
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Q So if you had a job in the District of Columbia, 
you could transfer a workman from Maryland to the Dis¬ 
trict? A If I saw fit, yes, sir. 

Q Where is the payroll made up, Mr. Jones? A I 
don’t know what you mean by “the payroll made up.” The 
superintendent on the job makes.up the initial payroll. 

Q Where does the money come from? A The money 
comes from the bank here in the District of Columbia, the 
Riggs National Bank. It is inserted in the envelopes here 
in the District of Columbia, and in most cases in the 
past, it has been delivered to the jobs by me personally. 

It has been checked off to the superintendent in his 
time books and he in turn pays the workers on the job. 

Q Do you maintain any other office? Does your com¬ 
pany maintain any other office other than the one 
59 here? A You mean a physical office? We are a 
Delaware corporation. We maintain a corporation 
trust office in Virginia. 

Q You are a Delaware trust? I didn’t get that. A 
Under the laws of Virginia, we have to be represented in 
the State to do business, and we maintain corporate of¬ 
fices in the State of Virginia. We maintain an office on 
each job that we have. We are listed in the phone book 
on each job. We have a telephone and the superintend¬ 
ent has an office. 

Q WTien that job is finished, that office moves? A 
That office moves, that is correct. 

Q The office in Washington never moves, is that cor¬ 
rect? A We haven’t had occasion yet to move. 

Q With reference to the shop steward on the job, the 
agreement between your company and the local, the union 
local, does not provide in any way for the shop steward 
employing persons, does it? A No, sir. 

Q So when he goes out and gets workmen for your 
company, he is doing that at the direction and order of 
the superintendent? A No, sir. 
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Q Who is he doing it for? A The agreement 

60 provides that we first try to £et our workers 
through the union. The union representative on all of 
our jobs is the shop steward. Although it doesn’t say so 
specifically in the agreement who he is, through custom 
it has been the practice with the trade to hire as many 
workers as they can through the shop steward. 

The only cases I know of where it is deviated from is 
where you may not have amicable relations with the shop 
steward and you want to go direct to the union for some 
reason. That doesn’t specifically so state in the agree¬ 
ment, but over a period of years through custom, it has 
built up that the point of contact with our field office, and 
the union, is the shop steward. 

Q So when lie goes out for the workmen, he is acting 
for— A He is acting for the union. 

Q He is acting for the union? A Yes. We have 
merely asked him for so many men and he takes wiiat 
men he w'ants from the union. 

As in all other businesses, certain shop stewards have 
certain people that they hire when they can. 

Q But you do say that is not provided for in the agree¬ 
ment? A That is not provided for, but it is quite cus¬ 
tomary in this business. 

61 Q Do you pay transportation charges ? A Yes. 
I w^ould like to explain that to you, if you will. It 

so happened some 20 years ago I sat in on the first 
negotiating meeting with the laborers’ union with regard 
to transportation. It used to be customary that the con¬ 
tractors hauled their labor from the District to the jobs. 

When employees’ compensation came along, it presented 
quite a number of problems. The union requested that 
wre substitute travel pay for that, which is similar to the 
portal to portal pay that you find in some indusutries. It 
has never been based on wiiat the earning capacity was 
during the travel time. It has been based on mileage. 
We pay 40 cents to Surratville. 
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On the job at Belvoir, we pay 80. On the job at Camp 
Detrick we paid $2 a day. It is based, as I say, not on 
the earning capacity due to time traveled, but merely on 
a mileage basis. 

THE DEPUTY COMMISSIONER: Mr. Jones, let me 
interrupt a moment. 

Do I correctly understand that whether the man should 
be a laborer or a skilled workman, or whatever his occu¬ 
pational classification or normal wage rate, you would pay 
all of the men the same transportation figure? 

THE WITNESS: No, sir. That is a negotiated item 
in the contract with different unions. For example, 
62 the carpenters when they got their last wage raise, 
I think last July or September, they waived the 
travel item in their contract because of the wage increase 
they got. They have one union in Washington now that 
doesn’t get travel time at all, and that is the carpenters. 

However, all the unions get different rates. In the 
operating engineers, for example, they are paid by the 
hour for the time they travel. These are figures set up 
by the union and arbitrated and negotiated each time the 
contract comes up. They may vary from year to year. 

And they certainly do vary from trade to trade. 

THE DEPUTY COMMISSIONER: I didn’t mean to 
interrupt your recitation of this agreement. Had you 
finished ? 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: You may proceed, 
Mr. Fiekling. 

BY MR. FICKLING: 

Q Do you know of your own personal knowledge how 
much traveling time or pay Mr. Blackburn got? A He 
got $1.60. 4 days at 40 cents. 

Q Was that traveling time? A Yes. 

Q He didn’t get 40 cents a day then? A He got 40 
cents a day for 4 days. 


46 A 


Q He got 40 cents a day for 4 days? A Yes, 
63 sir. 

Q How many days was he employed? A 4 

days. 

Q So he got traveling expense for the first day that 
he was employed, is that correct? A Yes, sir. If he 
had not have gotten it, we would have been called to task. 
That is the first thing we are called to task on. 

MR. FICKLING: That is all. 

Redirect Examination 
BY MR. DeSHAZO : 

Q Mr. Jones, did I understand you to say that B. & 
J. Construction Company is organized under the laws of 
Delaware? A Yes, sir. 

Q Have you ever furnished transportation to your 
employees? A We don’t own any vehicle of any kind 
except wheelbarrows. 

Q All you have ever done is to allow them the travel 
pay as provided by the union? A That is correct. 

Q That was what was done in this case of Blackburn? 
A Right. 

• • • • 

THE DEPUTY COMMISSIONER: Mr. Jones, I have 
a question or two. 

Approximately how many men were employed or are' 
now employed on this Surratville job? 

THE WITNESS: The Surratville job is completed. 
THE DEPUTY COMMISSIONER: At the time Mr. 
Blackburn was employed there, do you recall approxi¬ 
mately how many men were employed on the job? 

THE WITNESS: I think Mr. Myers can tell you bet¬ 
ter than I can, sir. He was superintendent. Actually, 
we are somewhat different from some contractors. Our 
office here in Washington is merelv a clerical office. 
65 THE DEPUTY COMMISSIONER: You leave 
most of those details to your superintendent? 
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THE WITNESS: All of the work is done on the job, 
sir. 

Charles Myers 

was called as a witness for and on behalf of the re¬ 
spondent, * • • 


Direct Examination 

THE DEPUTY COMMISSIONER: Please state your 
full name and present home address. 

THE WITNESS: Charles Myers, 6807 Riggs Road, 
Hvattsville, Maryland. 

BY MR. DeSHAZO : 

Q In what capacity were you working with the B. & 
J. Construction Company on December 19,1951? A Job 
superintendent. 

Q Where was it? A Surratville High School. 

Q Sir? A Surratville High School. 

66 Q Where is that located? A At Clinton, Mary¬ 
land. 

Q By whom are you now employed? A F. H. Mar- 
tell. 

67 Q Will you tell his Honor the circumstances 
surrounding the employment of Blackburn and his 

work and his injury? In other words, tell what you know 
about it. A He vras employed the 14th of December. 

Q Where "was he employed? A He was employed at 
the Surratville High School addition, Clinton, Maryland. 

Q When did his pay start? A Actually when he is 
employed is when he is signed up with his withholding 
slip, and as to the number of dependents he has, his ad¬ 
dress and social security, and his time starts if he is 
signed up before working hours at the job, his time starts 
at 7:30 in the morning when he goes to work. 

Q How long did he work for you? A Four days. 
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Q What was his job? A Laborer. 

Q On the 19th, after he had finished work, what hap¬ 
pened to him? A On the 19th, on the 'way home with 
the person he was riding with, they were involved in an 
accident on an icy highway. 

Q Did you see that accident? A I seen the accident 
after it happened. 

6S Q And he had completed work before this acci¬ 
dent occurred? A That is true. 

Q Lmder what conditions was he riding with the man 
Hunter? A That I don’t know. 

Q It wasn’t at your direction? A No, sir. 

Q You were not arranging any transportation with 
Hunter— A No, sir. 

Q —for him? 

So that -when he left the job he was free to do as he 
pleased? A That is right. 

MR. DeSHAZO : That is all that I have. 

THE DEPUTY COMMISSIONER: You may cross 
examine. 

Cross Examination 


BY MR. FICKLING: 

Q Mr. Myers, did he receive traveling time for the 
first day he was employed? A It is a practice for them 
to pay the travel time. 

Q Did you do it? A I don’t know that he received 
his travel time. 

Q You don’t know? A No. 

69 Q But will your records show it? A My re¬ 
ports to the office show the travel time for him. 

MR. FICKLING: I have no further questions. 

THE DEPUTY COMMISSIONER: Mr. Myers, you 
have testified that you saw the accident after it occurred. 
When was that? What date? 

THE WITNESS: If I remember correctly it was the 
19th of December, and from what I could take from it the 
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accident occurred somewhere between 4:15 and 4:30. I 
left the job soon after the car left that he was riding in. 
I did see the car in sight a few miles out of Clinton, but 
when it went around the curve it disappeared and what 
happened I don’t know, but from the scene it looked as 
though the car had skidded. 

THE DEPUTY COMMISSIONER: When did you 
first have knowledge of the accident? 

THE WITNESS: 4:30. 


• * • • 

71 THE DEPUTY COMMISSIONER: In this par¬ 
ticular case I understand that you were in need of labor¬ 
ers and you informed Hunter, the shop steward, that you 
needed laborers; is that correct? 

THE WITNESS: If that is what I done, my practice 
was to either notify the shop steward on the job 

72 how many laborers I wanted at a certain date to 
report to the union hall, or the union representa¬ 
tive, tell them how many men I wanted on a certain day, 
and then from what I can understand, oftentimes the 
business agent will deliver the men to the job or make 
arrangements with the person who reports to him to see 
if thev can’t find transportation for them that way. 

THE DEPUTY COMMISSIONER: Then when you 
informed Hunter that you wanted additional laborers and 
Hunter brought laborers to the job, you determined that 
they were satisfactory before you hired them; is that 
correct? 

THE WITNESS: That is right. 

THE DEPUTY COMMISSIONER: In this instance 
apparently Mr. Blackburn was a satisfactory employee 
and you hired him. At that time did you have knowledge 
that any laborer so hired was to be paid 40 cents per day 
for transportation? 

THE WITNESS: Yes. That was in the agreement of 
the union with the contractors at that time. 
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THE DEPUTY COMMISSIONER: I have no further 
questions of Mr. Myers. Do you have any further ques¬ 
tions, Mr. DeShazo? 

MR. DeSHAZO : I have one, I think. 

Redirect Examination 
BY MR. DeSHAZO: 

Q Mr. Myers, how far was it from this job that this 
accident occurred where Blackburn was hurt? A The 
distance from the job to the accident? 

73 Q Yes. A I would say approximately four 
miles. 

• • • • 

74 Edwin W. Jones 

was recalled as a witness, * * * 

• • • • 

75 BY MR. DeSHAZO: 

Q Mr. Jones, in the event that you did not have 
offices at all in the District of Columbia, but only on these 
jobs that you did in and around the District of Columbia, 
would you have been bound by that agreement with this 
local union? A That agreement applies not to the loca¬ 
tion of the contract but the location of the work. Any 
work within the metropolitan area as set up by the Wash¬ 
ington Building Trades Council comes under that agree¬ 
ment. 

Q This particular job that Blackburn was on is in the 
Metropolitan area? A Yes, sir. 

• • • • 
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WAGE AGREEMENT 

International Hod Carriers’, Building 
and Common Laborers’ Union of America 
District Council of Washington, D. C. 
and Vicinity 

Contract for Building Laborers 
April 1, 1951 to March 31, 1952 


WORKING AGREEMENT 

“This agreement is entered into April 2, 1951, by and 
between the following: The Construction Contractors 
Council, Munsey Building, Washington, D. C., acting on 
behalf of the Master Builders’ Association, Mason Con¬ 
tractors Association, Stone Mason Contractors Associa¬ 
tion, Excavators’ Association and the Concrete Contrac¬ 
tors’ Association, Parties of the First Part; and the In¬ 
ternational Hod Carriers’, Building and Common laborers’ 
District Council of Washington, D. C., and Vicinity acting 
for Building Laborers in Local Unions affiliated with this 
District Council, Party of the Second Part, for the pur¬ 
pose of preventing strikes and lockouts, and facilitating a 
peaceful adjustment of grievances and disputes which may 
from time to time arise between the contract parties. 

“The area covered by this agreement shall be all 
83 of the territories covered by the aforesaid District 
Council of Washington, D. C., and Vicinity. 

“WITNESSETH: 

“Principles upon which this agreement is based: All 
parties hereto adopt the following articles as the basis 
for their joint working rules and the operation of the 
Joint Arbitration Board as hereinafter provided for. 


“ARTICLE I 


“Section 1. There shall be no cessation of work pend¬ 
ing the settlement of any question or dispute. All ques¬ 
tions that may arise shall at once be referred to the 
proper representatives of the International Hod Carriers’, 
Building and Common Laborers’ Union of America, Dis¬ 
trict Council of Washington, D. C., and Vicinity, acting 
for the Building Laborers in Local Unions affiliated with 
this District Council, and the proper representatives of 
the employers for settlement, and upon failure of such 
representatives to agree, the matters are to be referred 
to arbitration within forty-eight hours. 

“Sec. 2. A Joint Arbitration Board shall be formed, 
comprised of three (3) members of the District Council 
and three (3) members of the Associations to which all 
questions that arise must be referred to at once. Should 
a situation arise wherein said Joint Arbitration Board 
does not mutually agree, the questions shall be re- 
84 ferred to a Special Committee. The latter com¬ 
mittee will be comprised of three (3) members, one 
the selection of the employers, one the selection of the 
District Council and the third the selection of the first two 
selected members. In the event said first two (2) selected 
members are unable to agree within 5 days after their 
selection upon the third member of the committee then 
such third member shall be designated by the Director of 
the Federal Mediation and Conciliation Service. Any 
decision by this Special Committee shall be final and bind¬ 
ing on both parties. 

“Sec. 3. Both parties to this contract agree to work 
all jobs on a Union Security Shop basis, subject to rati¬ 
fication by an election of the employes in accordance with 
the Labor-Management Relations Act, 1947. 

“This article shall become effective only when there 
shall have been an election as provided in Section 9 E (1) 
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of the National Labor Relations Act, as amended, among 
the employes covered by this agreement in which the ma¬ 
jority required by that election shall have authorized the 
Union to include such provisions in this agreement. The 
Union agrees to promptly file necessary petitions with 
the National Labor Relations Board to bring about such 
election and the Company agrees to lend its aid in fa¬ 
cilitating such election. In the event the requirement for 
such an election is eliminated by law the employer 

85 agrees to immediately operate on a Union Shop 
basis. At such time as the law permits, both par¬ 
ties hereto adopt the following: Party of the first part 
shall employ exclusively members of the party of the 
second part unless party of the second part shall be un¬ 
able to furnish necessary supply of building laborers 
within twenty-four hours. In the latter event the party 
of the first part may employ laborers as needed providing 
they make application to join the Union immediately. 

“Sec. 4. Water boys and toolroom men shall be mem¬ 
bers of said locals and shall be paid the same rates as 
laborers. 

“ARTICLE II 

Section 1. Parties of the second part to handle all 
materials from designated point near buildings where 
delivery vehicle unloads same, and shall operate all belt 
conveyors, fork lifts, towmasters, scootcretes, buggymo- 
biles and other machines of similar character, unless or¬ 
dered by the National Joint Board for Settlement of 
Jurisdictional dispute, to do otherwise. 

“Sec. 2. Parties of the first part shall furnish all 
necessary tools, working and safety equipment and rain¬ 
coats and boots, which shall be checked in and out on the 
employers’ time. A proper shanty shall be provided, 
where practical exclusively for laborers to change 

86 clothes and heat provided for same in cold weather, 
with the shanty also equipped with electric lights 
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when possible. The employer to furnish drinking water 
at all times, the said water to be cooled with ice during 
warm weather. 

“The parties of the First Part shall maintain sanitary 
conditions at all times, and the parties of the Second 
Part shall cooperate fully to attain this objective. 

“ARTICLE III 

“Section 1. Business Agents of local unions shall ap¬ 
point stewards and there must be a steward on every job. 
Employers must not discharge stewards when they are 
acting in accordance with the constitution and bylaws of 
this organization. The shop steward shall have authority 
to make safety recommendations. 

“Sec. 2. Parties of the First Part agree that whereever 
and whenever labor foremen or pushers are hired, as 
such, they shall be members of an affiliated local of this 
Laborers’ District Council, unless it is found, by both 
parties to this Agreement that such provision is contrary 
to law. 

“ARTICLE IV 

“Section 1. Forty hours shall constitute the work week 
for each employe, unless otherwise specified by the 
United States Government. Beginning on Monday and 
through Friday of each week, a day’s work shall 
87 consist of eight (8) hours exclusive of lunch pe¬ 
riods, between the hours of 7:00 a.m. and 5:00 
p.m. and all work in excess of eight (8) hours shall be 
considered overtime and paid for at the rate of time and 
one-half. All work after eight hours in any one day 
shall be at the rate of time and one-half for the ninth 
and tenth hour only, all work after ten hours in any 
one day shall be at the rate of double time. 
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“Sec. 2. Double time shall be the rate of pay from 
7:00 a.m. Saturday to 7:00 a.m. Monday. Double time 
shall also apply on holidays. Holidays shall be: New 
Year’s Day r Washington’s Birthday, Decoration Day, 
Fourth of July, Labor Day, Armistice Day, Thanksgiving 
Day, Inaugural Day and Christmas Day unless otherwise 
specified by the United States Government. 

“Sec. 3. When two or more shifts are worked, then 
the laborers shall work seven (7) hours on the second 
and third shifts and be paid for eight (8) hours for the 
second and third shift only. 

“Where there is not a day shift between the hours of 
7:00 a.m. and 5:00 p.m., Monday through Friday, the 
laborers shall be paid at the rate of time and one-half 
for all other shifts or at the same overtime rate as the 
trades with whom they are working. 

“Sec. 4. Building laborers are to be paid weekly, on 
the job, during working hours, in legal United 
88 States Currency, and when practical, in a pro¬ 
tected place. The employer shall not withhold more 
than two (2) days’ pay. If a laborer is not paid before 
4:00 p.m. on regular paydays he shall be paid the over¬ 
time rate for waiting time, and shall continue to work 
until paid, weather permitting. If a member is dis¬ 
charged from employment by the Company or its repre¬ 
sentatives he shall be paid off immediately and if given 
an office order he shall be paid two (2) hours extra, or 
if he is not paid off he shall be paid for all working time 
that he is forced to wait until paid. 

“Upon application in writing by parties of the First 
Part to parties of the Second Part to withhold three (3) 
days’ pay where it is shown, to the satisfaction of the 
parties of the Second Part, to be physically impracticable 
for the payroll work to be accomplished in two (2) days’ 
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time y parties of the Second Part agree to such modifica¬ 
tion. 

“Sec. 5. Any member of an affiliated local union of the 
District Council of Washington, D. C., and Vicinity, re¬ 
porting for work upon expressed order of the employer 
or his agent, and not put to work for any reason except 
weather conditions, fire, accident, or for other reasons 
beyond the employer’s control, shall receive two (2) 
hours’ pay. 

“ARTICLE V 

“Section 1. The members of Local Unions affiliated 
with the international Hod Carriers, Building and 
89 Common Laborers’ District Council of Washington, 
D. C., and Vicinity shall receive the rate of one 
dollar and fifty-five cents ($1.55) basic hourly rate of pay 
beginning April 1, 1951, on all work. On September 1, 
1951, laborers shall receive the rate of one dollar and 
sixty cents ($1.60) basic hourly rate of pay on all work. 
Operators of jackhammers or paving breakers or any 
other machine that does the same 'work shall receive the 
rate of one dollar and seventy-four cents ($1.74) per 
hour on all work. Mortarmen and scaffold builders shall 
receive the rate of one dollar and seventy-four cents 
($1.74) per hour on all work. However, the differential 
pay does not apply to the erection of trestle scaffolds, 
but only to the building of trestle scaffolds. 

“Foremen or pushers shall receive the rate of one 
dollar and eighty-seven cents ($1.87) basic hourly rate of 
pay. All of the above wage adjustments shall apply on 
all work within the trade jurisdiction of the Interna¬ 
tional Hod Carriers, Building and Common Laborers’ 
District Council of Washington, D. C., and Vicinity. 
These wage adjustments shall become effective at 12:01 
A.M., April 1, 1951. 
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“Sec. 2. The above wage scales shall apply on all de¬ 
molition work and all window cleaning. 

“Sec. 3. On open caissons, test pits, nnder-pinning 
and pier holes below six feet in depth, measured 

90 from the lowest edge of the perimeter of the hole, 
the bottom men only shall be paid twenty-five 

cents (25c) more per hour than the regular rate. In all 
cases, any man working below six feet in depth shall 
receive the bottom man’s rate of pay. In no case shall 
there be any extra pay over the basic rate for the first 
six feet excavated. 

“Sec. 4. Contractors shall pay traveling expenses 
weekly along with the regular payroll disbursements by 
parties of the first part to parties of the second part 
using the following formula; expenses shall be made as 
follows: For the area contained in the zone of five (5) 
road miles from the District of Columbia line there shall 
be no travel time compensation. For the area of from 
five (5) road miles to fifteen (15) road miles from 
the District line the compensation shall be forty (40) 
cents per day. For the area of from fifteen (15) road 
miles to twenty-five (25) road miles from the District 
line the compensation shall be eighty (80) cents per day. 
For the area of from twenty-five (25) road miles to 
forty-five (45) road miles from the District line the com¬ 
pensation shall be one dollar and twenty ($1.20) per day. 
For all area beyond forty-five (45) road miles from the 
District line the compensation shall be two dollars ($2.00) 
per day, except when suitable transportation is furnished 
by others at no cost to members of the Union. 

91 “Members of the party of the Second Part that 
are recognized residents and work within the area 

of Quantico, Virginia, and La Plata, Maryland, up to 
a distance of five miles from the Railroad Stations in 
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said cities are to be exempt from being paid travel ex¬ 
penses for that zone. All other members working outside 
of the exempted areas shall be paid travel expenses in 
accordance with zone rates established, except where 
member’s residence is less than five (5) miles from the 
site of the job. 

“ARTICLE VI 

“Section 1. If any change is desired in this agree¬ 
ment by either party, notice shall be served in 'writing 
ninety (90) days prior to date of the desired change. 

“Sec. 2. Nothing in this agreement shall be construed 
to prevent local unions from complying with the rules 
and regulations of its International Union. 

“Sec. 3. It shall be clearly understood that the terms 
and provisions of this agreement shall be binding upon 
any subcontractors to whom any of the contractors here¬ 
in may sublet either all or a portion of their work. It 
being the duty of the party of the First Part to bring 
this agreement to the attention of such subcontractors in 
the event of subletting any of the work covered under 
the jurisdiction, seal, and location of the International 
Hod Carriers’, Building and Common Laborers’ 
92 Union of America. 

“Sec. 4. Any section, paragraph or sentence of 
this contract found to be contrary to existing Federal, 
State or Municipal Law shall be inoperative whenever it 
becomes known to both parties that the law is being 
violated. All other sections, paragraphs or sentences of 
this contract shall continue to remain in full force and 
effect for the duration of the contract. 

“Sec. 5. This agreement shall be in effect from April 
1,1951, through March 31,1952. 
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“Sec. 6. The parties hereto hereby agree to continue 
to operate the Health and Welfare Fund established, Sep¬ 
tember 12, 1950, for the benefit of the employees covered 
by the collective bargaining agreement. The employers 
agree to pay to such fund an amount equal to six (6) 
cents per hour for all hours worked by employees cov¬ 
ered by this agreement. Such payments shall be calcu¬ 
lated on all hours worked subsequent to April 1, 1951, 
and shall be payable either weekly, monthly or quarterly 
as determined by the parties prior to April 1, 1951. Fail¬ 
ure to make payments to the fund shall be a violation of 
this agreement. 

“Each party will delegate three (3) Trustees to ad¬ 
minister the fund. The Trustees shall use the pay¬ 
ments to the fund for the purchase of life and 
93 accidental death benefits, hospitalization, surgical, 
medical and sick benefit, or in the discretion of the 
Trustees may make benefit payments direct from the 
fund. 

“Notwithstanding the termination date of this collective 
bargaining agreement it is understood by all parties to 
this agreement that the above mentioned Health and 
Welfare provisions will remain in full force and effect 
up to and including March 31, 1952, as per agreement 
reached September 12,1950. 

“Sec. 7. Both parties agree to meet ninety days (90) 
prior to the expiration date of this agreement for the 
purpose of readjustment or renewal of this contract, if 
prior thereto a request is submitted in writing by either 
party to that effect. Otherwise this agreement shall re¬ 
main in effect thereafter from year to year or until a 
new agreement is made. 

“Sec. 8. In witness whereof, the parties hereto affix 
their signatures by their authorized committee the day 
and date as above mentioned. 
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“THE WAGE COMMITTEE OF THE LABORERS’ 
DISTRICT COUNCIL OF WASHINGTON, D. C., 
AND VICINITY: 

Roy Fambrough, Chairman 
Walter Boyce, Co-Chairman 
Cecil Tucker 

94 Robert L. Wearring 

Lee Nazdin 

THE CONSTRUCTION CONTRACTORS 
COUNCIL: 


F. H. Martell, President 
Wm. F. Nelson, Chairman 

Negotiating Committee” 
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QUESTIONS PRESENTED 

I 

Did the District Court properly decide that there is sub¬ 
stantial evidence on the record considered as a whole to 
support the Deputy Commissioner’s finding that the death 
of the employee resulted from an injury arising out of and 
in the course of employment? 

II 

Did the District Court properly decide that there is sub¬ 
stantial evidence on the record considered as a whole to sup¬ 
port the Deputy Commissioner’s finding that the employer 
of the deceased was an employer within the meaning of the 
District of Columbia workmen’s compensation law? 


(i) 


INDEX 


Page 


Counterstatement of the Case. 1 

Summary of Argnment. 3 

Argument: 

Applicable Principles of Compensation Law. 3 

I. The Death of the Employee Arose Out of and in the Course 

of Employment. 7 

II. The District of Columbia Act Applies to the Injury. 32 

Conclusion. 40 


TABLE OF CASES 


Alaska Packers Assn. v. Ind. Acc. Comm, of Cal., 294 U.S. 532.... 36,37 
Anderson v. Hoage, Deputy Commissioner, 63 App. D.C. 169, 70 

F. 2d 773 (1934) . 5 

Associated General Contractors of America, Inc. v. CardiUo, Deputy 

Commissioner, 70 App. D.C. 303, 106 F. 2d 327 (1939). 4 

Avignone Freres, Inc. v. Cardillo, Deputy Commissioner, 73 App. 

D.C. 149, 117 F. 2d 385 (1940). 6 

Baltimore dt Philadelphia Steamboat Co. v. Norton, Deputy Com¬ 
missioner, 284 U.S. 408 (1932). 4 

B. F. Goodrich Co. v. Britton, Deputy Commissioner, 78 App. D.C. 

221,139 F. 2d 362 (1943). 17,37,39 

Breland v. Traylor Eng. <£ Mfg. Co., 52 Cal. App. 2d 415, 126 P. 

2d 455 (1942) . 22 

Burley Welding Works, Inc. v. Lawson, Deputy Commissioner, 141 

F. 2d 964 (C.A. 5, 1944). 5 

Cardillo v. Hartford Acc. <& lndem. Co., 71 App. D.C. 330, 109 F. 

2d 674 (1940) . 16 

Cardillo, Deputy Commissioner v. Liberty Mutual Insurance Com¬ 
pany, 330 U.S. 469 (1947), 

4,15,16,17,19,25,27,28,29,31,32,33,34,38,39 

Cary v. State Ind. Comm., 147 Okl. 162, 296 P. 385 (1931). 21,23 

Central Constr. Corp. v. Harrison, 137 Md. 256,112 A. 627 (1920) . 21 

C. F. Lytle Co. v. Whipple, Deputy Commissioner, 156 F. 2d 155 

(C.A. 9, 1946) . 6 

Chrysler v. Blue Arrow Transport Lines, 295 Mich. 606, 295 

N.W. 331 (1941) . 19 

Cohen v. Sloan, 138 Fla. 752,190 S. 14 (1939). 19 

Contractors, PNAB v. PiUsbury, Deputy Commissioner, 150 F. 2d 

310 (C.A. 9,1945) . 5, 6 

Crems v. Guest, 1 K.B. 469 (English). 12 

Crescent Wharf & Warehouse Co. v. Cyr, Deputy Commissioner, 200 

F. 2d 633 (C.A. 9,1952) . 5 

CroweU, Deputy Commissioner v. Benson, 285 U.S. 22 (1932). 4 


(IH) 

























IV 


Page 

Cudahy Packing Co. v. Industrial Commission of Utah, 60 Utah 

161, 207 Pac. 148 (1922), 28 A.L.R. 1394. 12 

Cymbor v. Binder Coal Co., 285 Pa. 440, 132A, 363 (1926). 21 

Davis v. Department of Labor and Industries, 317 U.S. 249, 256, 

257, 63 S. Ct. 225, 229, 87 L. Ed. 246 . 34 

Delta Stevedoring Co. v. Henderson, Deputy Commissioner, 168 F. 

2d 872 (C.A. 5,1948) .. 6 

Del Vecchio v. Bowers, 296 U.S. 280 (1935). 4, 5, 6 

De Wald v. Baltimore <& 0. B. Co., 71 F. 2d 810 (C.A. 4, 1934), 

cert, denied 293 U.S. 5S1. 4 

Donovan’s Case, 217 Mass. 76, 104 N.E. 431 (1914), 282 U.S. 812.. 12 

Dunn v. Tregr, 279 Pa. 518,124 A. 174 (1924). 21 

Eastern Steamship Lines, Inc. v. Monahan, Deputy Commissioner, 

21 F. Supp. 535 (Me. 1937) . 5 

Employers’ Liability Assur. Corp. v. Hoage, Deputy Commissioner, 

63 App. D.C. 53, 69 F. 2d 227 (1934). 17 

Fenton v. Ind. Acc. Binder Coal Co., 285 Pa. 440, 132 A. 363 

(1926). 23 

Fidelity dt Casualty Co. of New York v. Burris, 61 App. D.C. 228, 

59 F. 2d 1042 (1932) . 4 

Fidelity <b Casualty Co. of N. Y., et al. v. Henderson, Deputy Com¬ 
missioner, 128 F. 2d 1019 (C.A. 5, 1942). 6 

Fleischmann Co. v. Marshall, 149 Va. 254, 141 S.E. 139 (1928).... 21 

Grain Handling Co., Inc. v. McManigal, Deputy Commissioner, 23 

F. Supp. 748 (N.Y. 1938) . 5 

Grant v. Marshall, Deputy Commissioner, 56 F. 2d 654 (Wash. 

1931) . 4 

Great American Indemnity Co. v. Cardillo, et al., 77 App. D.C. 

306,135 F. 2d 241 (1943) . 6 

Griffin’s Case, 315 Mass. 71, 51 N.E. 2d 768 (1944). 5 

Groom v. Cardillo, Deputy Commissioner, 73 App. D.C. 358, 119 F. 

2d 697 (1941) . 6 

Gudmundson Case, 75 U.S. App. D.C. 230,126 F. (2) 521. 39 

Gulf Oil Corporation v. McManigal, Deputy Commissioner, 49 F. 

Supp. 75 (W. Ya. 1943) . 4 

Guthrie v. McGuffy, 43 S. 2d 482 (La. App. 1950). 19 

Hastorf-Nettles, Inc. v. Pillsbury , 203 F. 2d 641 (C.A. 9, 1953).... 20 

Henderson, Deputy Commissioner v. Jones, 110 F. 2d 952 (C.A. 

5, 1940) . 6 

Henderson, Deputy Commissioner v. Pate Stevedoring Co., 134 F. 

2d 440 (C.A. 5,1943) . 6 

Hunter v. Summerville, 205 Ark. 463,169 S.W. 2d 579 (1943). 20 

Jules C. L’Hote v. Crowell, Deputy Commissioner, 286 U.S. 528 

(1932), 71 C.J. 1297, sec. 1268. 4 

Katz v. Katz, 137 Conn. 134, 75 A. 2d 57 (1951). 19 

Kobe v. Ind. Acc. Comm., 35 Cal. 2d 33, 215 P. 736 (1950). 22 

Konopka v. Jackson County Road Comm., 270 Mich. 174, 258 N.W. 

429 (1935) . 20 

Lamm v. Silver Falls Indemnity Co., 133 Ore. 468, 286 Pac. 527 

(1930) appeal dismissed. 12 






























V 


Page 

Larke v. Hancock Mutual Life Insurance Co., 90 Conn. 303, 97 Atl. 

320 (1916), L.R.A. 1916 N. 584. 12 

Lehigh Navigation Coal Co. v. McConnell, 3 Atl. 2d 581, 121 N.J.L. 

583 (1938) . 12 

Liberty Mutual Ins. Co. v. Gray, Deputy Commissioner, 137 F. 2d 

926 (C.A. 9, 1943). 5,6 

Littlefield’s Case, 126 Me. 159, 136 A. 724 (1927). 21 

Littler v. Fuller Co., 223 N.Y. 369, 119 N.E. 554 (1918). 12 

Lockheed Aircraft v. Industrial Accident Commission, 28 Cal. 2d 756, 

172 P. 2d (1946) . 5 

Lowe, Deputy Commissioner v. Central R. Co. of New Jersey, 113 

F. 2d 413 (C.A. 3,1940) . 5,6 

Luckenbach Gulf S. S. Co., Inc. v. Henderson, Deputy Commissioner, 

133 F. 2d 305 (C.A. 5, 1943) . 6 

Luckenbach Steamship Co., Inc. v. Norton, Deputy Commissioner, 

96 F. 2d 764 (C.A. 3,1938) . 5 

Lumber Mutual Casualty Insurance Co. of N. Y., et al. v. Locke, 

Deputy Commissioner, 60 F. 2d. 25 (C.A. 2,1932). 6 

Lumbermen’s Reciprocal Association v. Bahnken, 112 Texas 103, 

246 S.W. 72 (1922), 28 A.L.R. 1402. 12 

MacClelland v. Dodge Bros., 233 Appeal Div. 504, 253 N.Y.S. 733 

(1931) . 21,23 

Marshall, Deputy Commissioner v. Piets, 317 U.S. 383 (1943). 4 

Martin v. State Workmen’s Ins. Fund, 108 Pa. Super. 570, 165 A. 

514 (1933). 21 

Matlen v. Matlen, 92 Ind. App. 350,175 N.E. 369 (1931). 21 

Messer v. Manufacturers Light <£ Heat Co., 263 Pa. 5, 106 A. 85 

(1919) . 21 

Meyer v. CardiUo, Deputy Commissioner, 73 App. D.C. 261, 119 F. 

2d 785 (1941) . 37 

Michigan Transit Corporation v. Brown, Deputy Commissioner, 56 

F. 2d 200 (Mich. 1929) . 5 

Naida v. Russell Mining Co., 159 Pa. Super. 155, 48 A. 2d 16 

(1946) .\:. 5 

Nicolosi v. Sparagns, 125 N.J.L. 131, 50 A. 2d 867 (1947). 19 

Nelson v. Marshall, Deputy Commissioner, 56 F. 2d 654 (Wash. 

1931) . 4 

Norton, Deputy Commissioner v. Warner Co., 321 U.S. 565 (1944) . . 6 

Ohmen v. Adams Bros., 109 Conn. 378, 146 Atl. 825 (1929). 14,21, 23 

O’Leary, Deputy Commissioner v. Brown-Pacific-Maxon, Inc., 340 

U.S. 504 (1951) . 4,26 

Orange Screen Co. v. Drake, 8 N.J. Misc. 742, 151 A. 486 (1930). . 23 

Parker, Deputy Commissioner v. Motor Boat Sales, Inc., 314 U.S. 

244 (1941). 4,5,6 

Pittsburgh Plate Glass Co. v. Morgeson, 198 Okla. 215,177 P. 2d 115 

(1947) . 5 

Pittston Stevedoring Co. v. Willard, Deputy Commissioner, 190 F. 

2d 267 (C.A. 2,1951). 4 

Puett v. Bahnson Co., 231 N. C. 711, (58 S.E. 2d 633 (1950. 24,29 































VI 


Page 

Rock County v. Ind. Comm., 185 Wis. 134, 200 N.W. 657 (1924)... 21 

Rubeo v. Arthur McMullen Co., 118 N.J. Law 530, 193 A. 797 

(1937), affirmed 120 N.J.L. 182,198 A. 843. 17 

Sapidpa Ref. Co. v. State Industrial Comm., 91 Okl. 53, 215 P. 

933 (1923). 21 

Serrons v. Industrial Comm., 75 Ariz. 326, 256 P. (2) 709 (1953). . 23 

Simmons v. Marshall, Deputy Commissioner, 94 F. 2d 850 (C.A. 9, 

1938) . 5 

South Chicago Coal <t Dock Co. v. Bassett, Deputy Commissioner, 

309 U.S. 251 (1940) . 4,6 

Southern S.S. Co. v. Norton, Deputy Commissioner, 101 F. 2d 825 

(C.A. 3, 1939) . 6 

Southern States Mfg. v. Wright, 200 So. 375 (Fla. 1941). 12 

Southern Stevedoring Co. v. Henderson, Deputy Commissioner, 175 

F. 2d 863 (C.A. 5, 1949). 4,5 

Square D. Co. v. O'Neal, 117 Ind. App. 92, 66 N.E. 2d 898 (1946).. 5 

Standard Acc. Ins. Co. v. Hoage, Deputy Commissioner, 62 App. 

D.C. 245, 66 F. 2d 275 (1933). 17,33 

State Comp. Ins. Fund v. Ind. Acc. Comm., 89 Cal. App. 197, 264 P. 

514 (1928) . 21 

Swanson v. Latham and Crane, 90 Conn. 87, 101 Atl. 492 (1917).. 12, 21 
Taylor v. M. A. Gannino Construction Co., 18 Atl. 2d 400,127 Conn. 

528 (1941) . 13 

Taylor v. Meeks, 191 Tenn. 695, 236 S. W. 2d 969 (1951). 19 

Thomas v. Chickasaw Saw Mill, 23 S. 2d 701 (La. App. 1945).... 19 

Travelers Insurance Co. v. CardiUo, Deputy Commissioner, 78 App. 

D.C. 394,141 F. 2d 364 (1944). 37 

Traynor V. City of Buffalo, 208 App. Div. 216, 203 N.Y.S. 590 

(1924) . 23 

Turner, Day <b Woolworth Handle Co. v. Pennington, 250 Ky. 433, 

63 S.W. 2d 490 (1933). 23 

United Employees Casualty Co. v. Summerour, 151 S.W. 2d 247 

(Tex. Civ. App. 1941). 4 

United States Casualty Co. v. Hoage, Deputy Commissioner, 64 

App. D.C. 284, 77 F. 2d 542 (1935). 37 

United States Fidelity & Guaranty Co. v. Britton, Deputy Commis¬ 
sioner, 88 App. D.C. 293,188 F. 2d 674 (1951). 4, 6 

Voehl v. Indemnity Insurance Co. of North America, 288 U.S. 

162 (1933) . 4,11,12,16,21 

Walker v. Mills Eng. Const. Co., 152 S. 83 (La. App. 1934). 20 

Ward v. Cardillo, Deputy Commissioner, 77 App. D.C. 343, 135 

F. 2d 260 (1943) . 17, 29 

Wells v. Cutler, 90 Colo. Ill, 6 P. 2d 459 (1931). 20,21 

Wilson <& Co., Inc. v. Locke, Deputy Commissioner, 50 F. 2d 81 (C.A. 

2, 1931) . 5 
























vn 

OTHER REFERENCES 

Page 

American Jurisprudence, volume 58, Workmen’s Compensation Law, 

p. 726 . 

American Law Reports, volume 87, p. 250. 

District of Columbia Workmen’s Compensation Act, Section I (D.C. 

Code 36-501). 

Larson, Workmen’s Compensation Law, VoL I, p. 232, Sec. 16.30.. 
Longshoremen’s Act, Section 20 (a). 4 


88 SB 









tHniteb states Court ot Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,937 

United States Fidelity & Guaranty Co., A Corporation, 

APPELLANT 


V. 

P. J. Donovan, Deputy Commissioner, D. C. Compensation 
District, Bureau of Employees’ Compensation 

and 

Eva Blackburn, appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE DONOVAN 


counterstatement of case 

Appellant was the compensation insurance carrier of the 
B & J Construction Company, Inc. (the employer of James 
E. Blackburn, the deceased employee) insuring the em¬ 
ployer against any liability which might arise under the 
District of Columbia Workmen’s Compensation law. The 
employer, B & J Construction Company, Inc., maintained 
its principal office at 3432 Connecticut Avenue, Washington, 
D. C., and at which office the employer engaged in business 
and employed other employees. 

The employee, for a long time a resident of the District of 
Columbia, was hired under an agreement between the Con¬ 
struction Contractors Council with offices in the Munsey 

(1) 
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Building, Washington, D. C., and the Washington, D. C. 
(and vicinity) District Council of the International Hod 
Carriers Building and Common Laborers’ Union of Amer¬ 
ica, to work all jobs on a Union Security Shop basis of em¬ 
ploying exclusively members of the Union. The hiring of 
the deceased employee (Blackburn) was effected by the 
Union shop steward, an employee of the B & J Company, by 
going to the Union hiring hall in Washington, D. C., at the 
direction of his employer in his personally owned automo¬ 
bile, there picking up and hiring the employee, and driving 
him to the job site in Maryland to perform work. 

Under the agreement, employees were entitled to what has 
been variously called “traveling expenses” or “travel time 
compensation” while employed on jobs outside the District 
of Columbia at a scale ranging from “no travel time com¬ 
pensation” on jobs within five miles from the District of 
Columbia line to $2.00 per day on jobs beyond 45 road miles 
from the District line, “except when suitable transportation 
is furnished by others at no cost to members of the Union.” 

It was the duty of the shop steward, in the case of labor¬ 
ers who did not own automobiles, to make arrangements to 
get them to and from job sites outside the District of Co¬ 
lumbia, and during the four days the employee worked at 
the Maryland job site the employer’s agent physically trans¬ 
ported him between the job site and the Union hall. The 
death of the employee resulted from an injury sustained 
while being transported by the employer’s agent from the 
job site to the Union hall in a traffic accident on a Maryland 
road due to the icy condition of the road. Under the Union 
agreement, the employee was entitled to 40 cents per day 
“travel time”. 

At the hearing before the Deputy Commissioner, appel¬ 
lant contended that the Deputy Commissioner had no juris¬ 
diction over the injury and that the injury did not arise out 
of and in the course of employment. However, the Deputy 
Commissioner ruled that the claim for compensation was 
properly filed under the District of Columbia workmen’s 
compensation act and that the death of the employee re¬ 
sulted from an injury arising out of and in the course of 
employment within the meaning of such act. 
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Appellant brought a proceeding for judicial review of 
the compensation order in the court below. The complaint 
was dismissed and this appeal followed. 

SUMMARY OF ARGUMENT 

The risk of being injured while en route to and from the 
job site in view of the distance between the deceased’s home 
and the job site was a risk of the employment and an injury 
sustained while being transported to and from the job site 
was within the coverage of the Compensation Act. More¬ 
over, the transportation of the deceased by the shop 
steward, Hunter, was an arrangement which the employer 
had to make in order to get employees on the job, those em¬ 
ployees who had no automobiles of their own. Under ac¬ 
cepted principles of compensation law the transportation 
was therefore an incident of the employment. In addition 
there was an agreement between the employer and the 
union by which the former agreed to pay “travelling ex¬ 
penses” or “travel time” to the employees in travelling to 
and from the job except where actual transportation is 
furnished. Again, under applicable compensation law, the 
transportation was an incident of the employment contract 
and an injury sustained in the course thereof, arose out of 
the employment. 

The District Court properly decided that the District of 
Columbia workmen’s compensation law applies to the injury 
since the employer carried on employment in the District 
of Columbia, the deceased was his employee, and the de¬ 
ceased was a District resident. 

ARGUMENT 

Applicable Principles of Compensation Law. 

Before stating our reasons for contending that the Dis¬ 
trict Court properly decided that the compensation order is 
in accordance with law, it may be appropriate to invite 
attention to the following well established principles of com¬ 
pensation law which appear to be applicable in this case. 

The Longshoremen’s Act should be liberally construed in 
favor of the injured employee or his dependent family: 
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Baltimore & Philadelphia Steamboat Co. v. Norton, Deputy 
Commissioner, 284 U.S. 408 (1932); Fidelity & Casualty Co. 
of New York v. Burris, 61 App. D. C. 228, 59 F. 2d 1042 
(1932); Associated General Contractors of America, Inc. v. 
Cardillo, Deputy Commissioner, 70 App. D. C. 303,106 F. 2d 
327 (1939); De Wald v. Baltimore £ 0. R. Co., 71 F. 2d 
810 (C.A. 4,1934), certiorari denied, 293 U.S. 581. 

In the absence of substantial evidence to the contrary, the 
presumption is “That the claim comes within the provisions 
of this Act”; section 20(a) of the Longshoremen’s Act. 

The burden is on the plaintiff to show that the evidence 
before the deputy commissioner does not support the com¬ 
pensation order complained of in the bill: Grant v. Marshall, 
Deputy Commissioner, 56 F. 2d 654 (Wash. 1931); United 
Employees Casualty Co. v. Summerour, 151 S.W. 2d 247 
(Tex. Civ. App. 1941); Nelson v. Marshall, Deputy Com¬ 
missioner, 56 F. 2d 654 (Wash. 1931); Gulf Oil Corporalion 
v. McManigal, Deputy Commissioner, 49 F. Supp. 75 (W. 
Va. 1943); Southern Stevedoring Co. v. Henderson, Deputy 
Commissioner, 175 F. 2d 863 (C.A. 5, 1949). 

The findings of fact of the deputy commissioner supported 
by evidence on the record considered as a whole should be 
regarded as final and conclusive and not subject to judicial 
review; O’Leary, Deputy Commissioner v. Brown-Pacific- 
Maxon, Inc., 340 U.S. 504 (1951); South Chicago Coal & 
Dock Co. v. Bassett, Deputy Commissioner, 309 U.S. 251 
(1940); Del Vecchio v. Bowers, 296 U.S. 280 (1935); Voehl 
v. Indemnity Insurance Co. of North America, 288 U.S. 162 
(1933); Crowell, Deputy Commissioner v. Benson, 285 U.S. 
22 (1932); Jules C. L’Hote v. Crowell, Deputy Commis¬ 
sioner, 286 U.S. 528 (1932); 71 C. J. 1297, sec. 1268; Parker, 
Deputy Commissioner v. Motor Boat Sales, Inc., 314 U.S. 
244 (1941); Marshall, Deputy Commissioner v. Pletz, 317 
U.S. 383 (1943); Cardillo, Deputy Commissioner v. Liberty 
Mutual Insurance Company, 330 U.S. 469 (1947). Accord: 
Pittston Stevedoring Co. v. Willard, Deputy Commissioner, 
190 F. 2d 267 (C.A. 2, 1951); United States Fidelity & 
Guaranty Co. v. Britton, Deputy Commissioner, 88 App. 
D.C. 293, 188 F. 2d 674 (1951). ‘ 
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Logical deductions and inferences which may be and are 
drawn by the deputy commissioner from the evidence should 
be taken as established facts and are not judicially review- 
able: Parker, Deputy Commissioner v. Motor Boat Sales, 
Inc., 314 U.S. 244 (1941); Crescent Wharf & Warehouse Co. 
v. Cyr, Deputy Commissioner, 200 F. 2d 633 (C.A. 9,1952); 
Liberty Mutual Ins. Co. v. Gray, Deputy Commissioner, 137 
F. 2d 926 (C.A. 9, 1943); Michigan Transit Corporation v. 
Brown, Deputy Commissioner, 56 F. 2d 200 (Mich. 1929); 
Del Vecchio v. Bowers, 296 U.S. 280 (1935); Eastern Steam¬ 
ship Lines, Inc. v. Monahan, Deputy Commissioner, 21 F. 
Supp. 535 (Me. 1937); Grain Handling Co., Inc. v. Mc- 
Manigal, Deputy Commissioner, 23 F. Supp. 748 (N.Y. 
1938); Simmons v. Marshall, Deputy Commissioner, 94 F. 
2d 850 (C.A. 9,1938); Lowe, Deputy Commissioner v. Cen¬ 
tral R. Co. of New Jersey, 113 F. 2d 413 (C.A. 3, 1940);' 
Contractors, PNAB v. Pillsbury, Deputy Commissioner, 150 
F. 2d 310 (C.A. 9, 1945); Southern Stevedoring Co. v. 
Henderson, Deputy Commissioner, 175 F. 2d 863 (C.A. 
5, 1949). 

The findings of fact of the deputy commissioner are pre¬ 
sumed to be correct: Anderson v. Hoage, Deputy Commis¬ 
sioner, 63 App. D. C. 169, 70 F. 2d 773 (1934); Luckeribach 
Steamship Co., Inc., v. Norton, Deputy Commissioner, 96 F. 
2d 764 (C.A. 3,1938); Burley Welding Works, Inc. v. Law- 
son, Deputy Commissioner, 141 F. 2d 964 (C.A. 5, 1944). 

It is solely within the province of the deputy commissioner 
or compensation administrator to determine the credibility 
of witnesses, and such official may believe all or any part of 
the testimony according to his own sound judgment of its 
truthfulness and reliability: Wilson & Co., Inc. v. Locke, 
Deputy Commissioner, 50 F. 2d 81 (C.A. 2, 1931); Naida v. 
Russell Mining Co., 159 Pa. Super. 155, 48 A. 2d 16 (1946); 
Griffin’s Case, 315 Mass. 71, 51 N.E. 2d 768 (1944); Pitts¬ 
burgh Plate Glass Co. v. Morgeson, 198 Okla. 215,177 P. 2d 
115 (1947); Lockheed Aircraft v. Industrial Accident Com¬ 
mission, 28 Cal. 2d 756,172 P. 2d 1 (1946); Square D Co. v. 
O’Neal, 117 Ind. App. 92,66 N.E. 2d 898 (1946). 
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In considering the evidence the deputy commissioner may 
give weight to ‘‘the common-sense of the situation”: 
Avignone Freres, Inc. v. Cardillo, Deputy Commissioner, 73 
App. D.C. 149,117 F. 2d 385 (1940). 

Even if the evidence permits conflicting inferences, the 
inference drawn by the deputy commissioner is not subject 
to review and will not be reweighed: C. F. Lytle Co. v. 
Whipple, Deputy Commissioner, 156 F. 2d 155 (C.A. 9, 
1946); Contractors, PNAB v. Pillsbury, Deputy Commis¬ 
sioner, 150 F. 2d 310 (C.A. 9, 1945); South Chicago Coal & 
Dock Co. v. Bassett, Deputy Commissioner, 309 U.S. 251 
(1940); Parker, Deputy Commissioner v. Motor Boat Sales, 
Inc., 314 U.S. 244 (1941); Liberty Mutual Insurance Co. v. 
Gray, Deputy Commissioner, 137 F. 2d 926 (C.A. 9, 1943); 
Lowe, Deputy Commissioner v. Central R. Co. of New Jer¬ 
sey, 113 F. 2d 413 (C.A. 3,1940); Henderson, Deputy Com¬ 
missioner v. Pate Stevedoring Co., Inc., 134 F. 2d 440 (C.A. 
5,1943); Del Vecchio v. Bowers, 296 U.S. 280 (1935); South¬ 
ern Stevedoring Co. v. Henderson, Deputy Commissioner, 
175 F. 2d 863 (C.A. 5, 1949); Delta Stevedoring Co. v. 
Henderson, Deputy Commissioner, 168 F. 2d 872 (C.A. 5, 
1948). 

The weight of evidence is not material upon judicial 
review of the deputy commissioner’s findings: Groom v. 
Cardillo, Deputy Commissioner, 73 App. D. C. 358,119 F. 2d 
697 (1941); Norton, Deputy Commissioner v. Warner Co., 
321 U.S. 565 (1944); So. Chicago Coal & Dock Co. v. Bassett, 
309 U.S. 251 (1940); United States Fidelity & Guaranty Co. 
v. Britton, Deputy Commissioner, 88 App. D.C. 293, 188 F. 
2d 674 (1951); Luckenbach Gulf S.S. Co., Inc. v. Henderson, 
Deputy Commissioner, 133 F. 2d 305 (C.A. 5,1943); Hender¬ 
son, Deputy Commissioner v. Pate Stevedoring Co., et al., 
134 F. 2d 440 (C.A. 5,1943); Great American Indemnity Co. 
v. Cardillo, et al., 77 App. D.C. 306, 135 F. 2d 241 (1943); 
Lumber Mutual Casualty Insurance Co. of N.Y., et al. v. 
Locke, Deputy Commissioner, 60 F. 2d 25 (C.A. 2, 1932); 
Southern S.S. Co. v. Norton, Deputy Commissioner, 101 F. 
2d 825 (C.A. 3, 1939); Henderson, Deputy Commissioner v. 
Jones, 110 F. 2d 952 (C.A. 5,1940); Fidelity & Casualty Co. 
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of N.Y., et at. v. Henderson, Deputy Commissioner, 128 F. 
2d 1019 (C.A. 5, 1942). 

I 

• \ 

> W 

The Death of the Employee Arose Out of and in the Course of 

Employment. 

THE EVIDENCE 

At the hearing before the deputy commissioner on De¬ 
cember 10, 1953, 

Eva Blackburn, the claimant and a defendant in this pro¬ 
ceeding, testified in part as follows: 

That she and the deceased employee were married in 1927 
(J.A. 18); that she came to the District of Columbia 18 or 20 
years ago and has lived continuously therein since that 
time; that the deceased lived continuously in the District of 
Columbia until his death; that the deceased was employed 
at the time of his death by the B and J Construction Com¬ 
pany (J. A. 19); that the deceased was continually employed 
in the District of Columbia from the time he came to the 
District until the time he was injured; that he belonged to 
Local 74 of the Laborers’ Union; that he had belonged to 
such local since April of 1941 (J.A. 20). 

Nathcmiel Hunter, a witness called by the claimant, testi¬ 
fied in part as follows: 

That his first meeting with the deceased was at the Union 
hall, 525 New Jersey Avenue, Northwest, where he went to 
pick up the deceased and carry him to the job at Clinton, 
Maryland (J.A. 21); that he was instructed by his employer, 
the B and J Construction Company, to do so (J.A. 21-23); 
that he was the shop steward on the job (J.A. 22-23); that 
when the superintendent or labor foreman [of the employer] 
wants to hire laborers he notifies the shop steward who calls 
the Union hall, and if the available laborers do not have an 
automobile the shop steward must arrange to get them to the 
job, which arrangement was the reason for his going to the 
Union hall to pick up the deceased employee in this case; 
that he was told by the superintendent or labor foreman to 
get laborers for the job (J.A. 23-24); that his Local has 
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agreements with contractors; that a pamphlet shown him 
by counsel [“Working Agreement”, Claimant’s Exhibit 3 
(J.A. 51-60)] is a copy of such agreement (J.A. 24-25); that 
he was driving the deceased back and forth to work in his 
automobile; that under the agreement the deceased was 
entitled to receive 40 cents a day for traveling time (J.A. 
25-26, 57); that he similarly picked up another employee 
working on the same job; that he did pick up the deceased 
and this other laborer at the Union hall every morning and 
let them out at the hall every evening (J.A. 26-27); that the 
office of the B and J Construction Company is at 3432 Con¬ 
necticut Avenue, Washington, D. C., and he has been in such 
office (J.A. 27-28); that on three or four occasions he went 
there with the superintendent to pick up the payroll, but 
normally the employer’s paymaster came from the Wash¬ 
ington office to the job at Clinton and paid the men there 
(J.A. 28-29); that, at the time he was working on the job at 
Clinton, the B and J Company was performing other jobs 
in the general area, and he recalled a couple of workers had 
been transferred to another job (J.A. 28-29); that the em¬ 
ployer’s job superintendent himself could get laborers by 
going to the Union hall and bringing them to the job (J.A. 
31); that when he picked up the deceased at the Union hall 
and drove him to the job site at Clinton, he did so on orders 
from the job superintendent, Mr. Myers [“Myers” (J.A. 
47)] (JJL 31); that unless he received orders from the job 
superintendent, he had no authority to go to the hall to em¬ 
ploy anyone (J.A. 31); that he went by the Union hall and 
picked up the deceased and the other laborer at 6:30 a.m., 
got to the job about 7:15 a.m., and their pay started at 7:30 
a.m. (J.A. 31-33); that the contractor paid $2.00 per week 
for travel time (JJL 33); that the amount of such compen¬ 
sation was fixed by the distance the employees had to travel 
from the District of Columbia (J.A. 34-35, 57) (Because of 
the location of the job, apparently it was necessary for the 
employer to make certain that the employee have actual 
transportation. This is apparent from witness’s statement 
as follows: “When the superintendent or the labor foreman 
get ready to hire laborers they always notify the shop 
steward. Then the shop steward calls the hall for the labor- 
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ers. Then if they don’t have a car we have to make some 
arrangements if it is a long distance ont of town, like we 
were in Maryland, we have to make some arrangements to 
get them on the job.” (J.A. 23-24). 

Edwin W. Jones, a witness called by the employer and 
carrier, testified in part as follows: 

That at the time of the accident he was the president of 
the B and J Construction Company (J.A. 37); that the com¬ 
pany has offices- : n the District of Columbia at 3432 Connecti¬ 
cut Avenue (J.A. 38); that deceased was employed at the 
Clinton job (J.A. 39); that the shop steward is told the 
number of men needed (J.A. 39); although the job super¬ 
intendent occasionally calls the Union hall direct to get men; 
that he could not say the shop steward did not employ the 
deceased (J.A. 39-40); that while the shop steward had no 
right or authority [independently of that specifically re¬ 
ceived from the employer] to employ the deceased, when the 
steward does bring the laborers the employer needs, they 
go to work “when they are approved by the superintendent” 
(J.A. 40); that the company has maintained its principal 
office since it was organized February 7, 1949 at 3432 Con¬ 
necticut Avenue, Washington, D. C. (J.A. 40-41), where 
employees of the company engage in work; that the company 
has had an agreement with the Local union since August of 
1949; that his company would not exclude itself from doing 
construction work in the District of Columbia (J.A. 42); 
that the company has the authority to transfer its workmen 
from one job to another; e.g., from a job in Maryland to a 
District of Columbia construction project if it had one there; 
that the job superintendent makes up the initial payroll, the 
money comes from the Riggs National Bank in the District 
of Columbia and is placed in envelopes in the District, and 
usually delivered by witness to the superintendent, who pays 
the workers on the job (J.A. 42-43); that the agreement with 
the Local does not provide in any way for the shop steward 
to employ workers (J.A. 43); that “the union requested 
that we substitute travel pay for • • • [hauling em¬ 

ployees], which is similar to the portal to portal pay that 
you find in some industries”; that the travel pay is not the 
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same for all crafts (J.A. 44-46); that the deceased was paid 
$1.60 (4 days at 40 cents per day) (“traveling time”) (J.A. 
45), which included 40 cents for the first day that he was 
employed (J.A. 46); that deceased had worked for B & J 
Company four days (J.A. 46-47). 

Charles Myers, a witness called by the employer and car¬ 
rier, testified in part as follows: 

That he was job superintendent for the B and J Construc¬ 
tion Company on December 19,1951 at the Surratville High 
School job in Clinton, Maryland (J.A. 46-47); that it is the 
practice to pay laborers, such as the deceased, “travel time” 
(J.A. 48); that his practice in hiring laborers was “to either 
notify the shop steward on the job how many laborers I 
wanted at a certain date to report to the union hall, or the 
union representative, tell them how many men I wanted on 
a certain day, and then from what I can understand, often¬ 
times the business agent will deliver the men to the job or 
make arrangements with the person who reports to him to 
see if they can y t find transportation for them that way yy 
(J.A. 49-50). 

Claimant’s Exhibit 3 (“Working Agreement”), copied 
verbatim into the transcript of hearing (J.A. 51-60), pro¬ 
vides that employers “shall employ exclusively” members 
of the Union unless the Union is unable to furnish the neces¬ 
sary supply of building laborers within 24 hours (J.A. 53). 
It further provides that any member of the Union “report¬ 
ing for work upon expressed order of the employer or his 
agent, and not put to work for any reason except weather 
conditions, fire, accident, or for other reasons beyond the 
employer’s control, shall receive two (2) hours’ pay” (J.A. 
55-56); and it provides further (J.A. 57) that contractors 
“shall pay traveling expenses along with the regular pay¬ 
roll disbursements” to employees according to a specified 
formula of road miles. This payment in the contract is 
variously called “traveling expenses” and “travel time 
compensation” (J.A. 57). [By the President of the com¬ 
pany, it is also regarded as “something like portal to 
portal pay” (J.A. 44)]. 
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The question here involved is whether the transportation 
of the deceased to and from work by Nathaniel Hunter, the 
employer’s agent, was an incident of the deceased em¬ 
ployee's employment. If so, the injury sustained during 
such transportation was an injury arising out of and in the 
course of employment within the meaning of the compen¬ 
sation law. 

In the beginning, when compensation laws were first 
enacted, the courts strictly and literally construed the 
phrase “arising out of and in the course of employment” 
and no injury was considered compensable unless it arose 
during the actual working hours and while the employee 
was actually at work. The courts, however, were not long in 
recognizing that such a strict construction of the law did not 
tend to achieve the purpose and intent of compensation laws. 
Gradually the courts came to the conclusion that an em¬ 
ployee might still be “employed” even though his physical 
or manual work had ceased for the time being or had not 
begun and that the mere fact that an injury befell the em¬ 
ployee at a moment when he was not performing manual 
labor for his employer did not necessarily mean that the 
accident did not arise out of or in the course of the employ¬ 
ment. In the case of Voehl v. Indemnity Insurance Co. of 
North America, 288 U.S. 162, 169, (arising from this juris¬ 
diction) the Supreme Court said: 

“The general rule is that injury sustained by em¬ 
ployees when going to or returning from their regular 
place of work are not deemed to arise out of and in the 
course of their employment. Ordinarily the hazards 
they encounter in such journeys are not incident to the 
employer’s business but this general rule is subject 
to exceptions which depend upon the nature and circum¬ 
stances of the particular employment. ‘No exact for¬ 
mula can be laid down which will automatically solve 
every case.' Cudahy Packing Co. v. Paramore, 263 
U.S. 418, 424, See also, Bountiful Brick Co. v. Giles, 276 
U.S. 154,158. (Emphasis Supplied). 

In the Voehl case, the Supreme Court specifically held 
that the deputy commissioner’s findings of fact on the 
question whether the employee's injury arose out of and in 
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the course of his employment should be regarded as final 
and conclusive where supported by evidence. There is a 
long line of decisions holding that under certain circum¬ 
stances an injury sustained before or after working hours 
while the employee was going to or coming from the locus or 
scene of his work may arise out of and in the course of em¬ 
ployment. See Swanson v. Latham and Crane, 90 Conn. 87, 
101 Atl. 492 (1917); Larke v. Hancock Mutual Life Insur¬ 
ance Co.,’90 Conn. 303, 97 Atl. 320 (1916), L.R.A. 1916 N. 
584; Cudahy Packing Co. v. Industrial Commission of Utah, 
60 Utah 161, 207 Pac. 148 (1922), 28 A.L.R. 1394; Lumber¬ 
men’s Reciprocal Association v. Bahnken, 112 Texas 103, 
246 S.W. 72 (1922), 28 A.L.R. 1402; Lamm v. Silver Falls 
Indemnity Co., 133 Ore. 468, 286 Pac. 527 (1930) appeal dis¬ 
missed; Littler v. Fuller Co., 223 N.Y. 369, 119 N.E. 554 
(1918); Donovan’s Case, 217 Mass. 76,104 N.E. 431 (1914), 
282 U.S. 812; Crems v. Guest, 1 K.B. 469 (English). 

The question of entitlement to compensation for injuries 
sustained outside the working hours arises most frequently 
where the employee is being transported to and from work. 
What are the circumstances which would permit a finding 
that an injury sustained by an employee on his way to or 
from work arose out of and in the course of his employment? 
As was stated by the Supreme Court in the Voehl case, 
supra, “No exact formula can be laid down which will auto¬ 
matically solve every case.” But a brief review of recent 
cases involving that question will indicate the circumstances 
and factors which the courts have considered important. 

In the case of Southern States Mfg. Co. v. Wright, 200 So. 
375 (Fla. 1941), the employee was injured while being trans¬ 
ported in a truck of the employer to the place of employ¬ 
ment. The injury occurred prior to working time and dur¬ 
ing a period for which the employee was not being paid. 
In affirming an award of compensation the court said: 

“Generally it appears that the employer’s liability 
in such cases depends upon whether or not there is a 
contract between the employer and employee, express 
or implied, covering the matter of transportation to 
and from work. 
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“* • • So, in this case where the employer re¬ 
quired the services of the employee in its milling plant 
at Benifay, and as an incident to procuring such serv¬ 
ices there, arranged for the transportation of the em¬ 
ployee on the employer’s truck to and from Marianna, 
the place where the employee lived, to and from Beni¬ 
fay, there existed an implied, if not expressed, contract 
that the employer would provide such truck for such 
transportation and that the employee would use such 
truck for such transportation under whatever terms 
were agreed upon. Such transportation so had, re¬ 
ceived and used was an incident to the employment and 
was exercised in the furtherance of the employment.” 
(Emphasis supplied) 

In the case of Taylor v. M. A. Gannino Construction Co., 
18 Atl. (2d) 400,127 Conn. 528 (1941), the employee worked 
until an early hour in the morning on an emergency job and 
was authorized by the boss to use a truck in which to ride 
home. The next day the emergency continued and the em¬ 
ployee took the same truck home although he was not given 
special permission on that occasion. He was injured on the 
way home. The court in affirming the award of compen¬ 
sation, said: 

“An employer may by his dealing with an employee 
or employees annex to the actual performance of the 
work, as an incident of the employment, the going to or 
departure from the work; to do this it is not necessary 
that the employer should authorize the use of a par¬ 
ticular means or method, although that element, if pres¬ 
ent, is important; it is enough if it is one which, from 
his knowledge of and acquiescence in it, can be held to 
be reasonably within his contemplation as an incident 
to the employment, particularly where it is of benefit to 
him in furthering that employment.” (Emphasis sup¬ 
plied) 

In Lehigh Navigation Coal Co. v. McConnell, 3 AtL (2d) 
581, 121 N. J. L. 583 (1938), an employee who lived in 
Elizabethtown, New Jersey, worked in Jersey City, N. J.; 
by agreement with his employer he was reimbursed for the 
cost of his transportation from his home to his place of 
work. He used a public railway and had a commutation 
ticket. One morning he was injured at the railroad station 
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where he was to board the train. The court held that the 
injury arose in the course of his employment. 

In the case of Lamm v. Silver Falls Timber Co., 133 Ore. 
468, 286 Pac. 527 (1930), an employee of the lumber com¬ 
pany w’as injured while returning to camp from town where 
he had gone over the weekend. In deciding that the em¬ 
ployee’s injury came within the provisions of the work¬ 
men ’s compensation law the court said: 

“From the foregoing, the conclusion seems justifiable 
that the plaintiff would not have been injured but for 
his employment. It is true that when he was injured 
he was not working for the defendant, but he was in 
its employ. His work did not begin until the following 
morning; but his employment began when the defend¬ 
ant accepted the plaintiff into its employ some months 
previously. 


“One of the purposes of the Workmen’s Compensa¬ 
tion Acts is to broaden the right of employees to com¬ 
pensation for injuries due to their employment. Since 
these acts contemplate compensation for an injury 
arising out of circumstances which would not afford 
the employee a cause of action, the right to redress is 
not tested by determining whether a right of action 
could be maintained against the employer. Stark v. 
State Industrial Accident Commission, 103 Or. 80, 
204 P. 151. The word employment, as used in such 
legislation, is construed in its popular signification. We 
quote from the decision of the Montana Court in Wirta 
v. North Butte Mining Co., 64 Mont. 279, 210 P. 332, 335, 
30 A.L.R. 964; ‘The word “employment” as used in the 
Workmen’s Compensation Act, does not have reference 
alone to actual manual or physical labor, but to the 
whole period of time or sphere of activities, regardless 
of whether the employee is actually engaged in doing 
the thing he was employed to do. * • • To say that 
plaintiff “ceased” working for the defendant is not 
equivalent to saying that he severed the relation of 
employer and employee.’ ” (Emphasis supplied) 

In the case of Ohmen v. Adams Bros., 109 Conn. 378, 146 
Atl. 825, the court aptly indicated the conditions under 
which an employee is covered under the compensation law 


which has become the rubric test of compensability as fol¬ 
lows: 


‘ ‘We have held that an injury to an employee is said 
to arise in the course of his employment at a place where 
he may reasonably be, and while he is fulfilling the 
duties of his employment, or engaged in doing some¬ 
thing incidental to it, or something which he is per¬ 
mitted by the employer to do for their mutual con¬ 
venience. * * * 

“We have also held: ‘An injury arises out of an em¬ 
ployment when it occurs in the course of the employ¬ 
ment and is the result of a risk involved in the 
employment or incident to it, or to the conditions under 
which it is required to be performed. The injury is 
thus a natural or necessary consequence or incident of 
the employment or of the conditions under which it is 
carried on.’ ” 

One of the leading cases on the question of exceptions to 
the going-and-coming rule is the recent case of Cardillo v. 
Liberty Mutual Insurance Co., 330 U.S. 469, in which the 
Court stated that the question of whether an injury arose 
out of and in the course of employment “necessarily” falls 
within the scope of the Deputy Commissioner’s authority, 
and that his inference in this respect from the basic facts 
“is conclusive” if supported by evidence and is “not in¬ 
consistent with the law. ” The Court further stated: 

“• * # No reviewing court can then set aside that 
inference because the opposite one is thought to be more 
reasonable; nor can the opposite inference be substi¬ 
tuted by the court because of a belief that the one 
chosen by the Deputy Commissioner is factually ques¬ 
tionable. [Citing cases.] 

“It matters not that the basic facts from which the 
Deputy Commissioner draws this inference are undis¬ 
puted rather than controverted. See Boehm v. Com¬ 
missioner, 326 U.S. 287, 293, 66 S. Ct. 120, 124. It is 
likewise immaterial that the facts permit the drawing 
of diverse inferences. The Deputy Commissioner 
alone is charged with the duty of initially selecting the 
inference which seems most reasonable, and his choice, 
if otherwise sustainable, may not be disturbed by a 
reviewing court. Del Vecchio v. Bowers, supra, 296 
U.S. at page 287, 56 S. Ct. at page 193, 80 L. Ed. 229. 
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Moreover, the fact that the inference of the type here 
made by the Deputy Commissioner involves an appli¬ 
cation of a broad statutory term or phrase to a specific 
set of facts gives rise to no greater scope of judicial 
review. [Citing cases.] Even if such an inference be 
considered more legal than factual in nature, the re¬ 
viewing court’s function is exhausted when it becomes 
evident that the Deputy Commissioner’s choice has sub¬ 
stantial roots in the evidence and is not forbidden by 
the law.” 

After outlining the * 4 going and coming” rule in compen¬ 
sation cases, the Court further stated: 

“• • • But certain exceptions to this general rule 
have come to be recognized. These exceptions relate 
to situations where the hazards of the journey may 
fairly be regarded as the hazards of the service. 
They are thus dependent upon the nature and circum¬ 
stances of the particular employment and necessitate 
a careful evaluation of the employment terms.” (Em¬ 
phasis supplied) 

In the cited case, the employer paid $2.00 per day to 
the employees in lieu of transportation pursuant to agree¬ 
ment between the Union and the contractor. The factual 
situation in Cardillo v. Liberty Mutual is almost a replica 
of the present one in so far as the underlying contract and 
death during homeward trip from work are concerned. As 
in the present case, the employer in the Cardillo case was 
discharging a contractual obligation to furnish the cost of 
transporting District employees to a job site and return 
home. On the side of the liabilities flowing from contractual 
obligation both the Cardillo case and the present case are 
governed by basic principles recognized by the Supreme 
Court in Voehl v. Indemnity Ins. Co., 288 U.S. 162. In fact 
it was this Court’s departure from these principles in the 
Voehl case which caused the grant of certiorari in the 
Cardillo case. (330 U.S. 469, 473) As stated by the Court 
of Appeals in Cardillo v. Hartford Acc. & lndem. Co., 71 
App. D. C. 330, 109 F. 2d 674 (1940): 

“ There is nothing to prevent an employer from 
agreeing that the employment shall include travel 
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which, in the absence of an agreement, it might not 
include; and an ‘agreement to that effect may be either 
express or be shown by the course of business’ [citing 
Voehl v. Indent. Ins. Co., 288 U.S. 162].” 

The question whether an injury sustained during trans¬ 
portation to or from work is an incident of employment 
has, on somewhat similar facts, been before this Honor¬ 
able Court on several occasions. Thus, in Ward v. Cardillo, 
Deputy Commissioner, 77 App. D. C. 343, 135 F. 2d 260 
(1943) an award of compensation was directed even though 
the employee was walking toward his transport facility, 
whereas in the case at bar the deceased was actually being 
transported by an employee of the B and J Company. See 
also Employers’ Liability Assur. Corp. v. Hoage, Deputy 
Commissioner, 63 App. D. C. 53, 69 F. 2d 227 (1934); 
Standard Acc. Ins. Co. v. Hoage, Deputy Commissioner, 
62 App. D. C. 245, 66 F. 2d 275 (1933); B. F. Goodrich Co. 
v. Britton, Deputy Commissioner, 78 App. D. C. 221, 139 
F. 2d 362 (1943). In all of these four cases the transporta¬ 
tion was considered an incident of the employment, and 
injury sustained during transportation (and in one, the 
Ward case, before actually getting into the vehicle) was 
held compensable. Three of the cases involved use of pri¬ 
vately-owned cars. These cases leave no room for doubt 
that injuries occurring during travel or transportation to 
and from work may be compensable as an exception to the 
“going and coming” rule depending upon “the nature and 
circumstances of the particular employment” and the “em¬ 
ployment terms 1 ’. (Quoted words are from the Supreme 
Court’s opinion in Cardillo v. Liberty Mut. Ins. Co., supra 
330 U.S. 469). 

Even if there is no express, or implied, undertaking to 
transport an employee an injury sustained by him on his 
way to or from work may be compensable if the trans¬ 
portation becomes a necessary incident to carrying on the 
employment. Thus, in Rubeo v. Arthur McMullen Co., 118 
N. J. Law 530, 193 A. 797 (1937), affirmed 120 N. J. L. 
182, 198 A. 843, the evidence was in conflict as to whether 
the employee was to be provided with transportation from 
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his home to the site of the work, but it was clearly shown 
the superintendent regularly transported the employee to 
the job and back in one of the company trucks. The in¬ 
jury occurred on the homeward trip and in affirming an 
award of compensation, the court said: 

1 * When the accident happened, the essential statu¬ 
tory relation, in popular understanding and intent, had 
not been terminated. The line of delineation is not so 
finely drawm. The provision of transportation, if not 
the subject of an express or implied undertaking bind¬ 
ing under any and all circumstances, was plainly within 
the contemplation of the parties, at the time of the 
making of the contract of employment, as the thing 
to be done when in special circumstances the common 
interest would therefore be subserved. But however 
this may be, the furnishing of this accommodation 
grew, with the knowledge and acquiescence, if not in¬ 
deed the direction of the employer, into a practice 
grounded in mutual convenience and advantage. The 
deceased employee, while not directly concerned, in 
the journeys -to and fro, with the performance of the 
work for which he was employed, was yet engaged in 
that which, by mutual consent was considered as inci¬ 
dental to the employment. It was a thing so intimately 
related to the particular service contracted for as to 
be deemed, in common parlance, a part of it. This is 
the legislative sense of the term ‘employment.’ The 
requisite relation of master and servant continued dur¬ 
ing the journey; and the hazards thereof are therefore 
regarded as reasonably incident to the service bar¬ 
gained for.” (Emphasis supplied) 

We also have present in the case at bar the factor of 
necessity for the employer to provide the means or cost 
of transporting employees to outlying jobs. The work site 
was some distance from the District of Columbia. Hunter 
(the owner of the car in which deceased was a passenger) 
recognized this in his testimony, as follows: 

“Then if they [laborers] don’t have a car we [mean¬ 
ing himself an I the superintendent or labor foreman 
of whom he just spoke] have to make some arrange¬ 
ments if it is a long distance out of town, like we were 
in Maryland, we have to make some arrangements to 
get them on the job.” (J.A. 24) 
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This feature of necessity because of job location was also 
considered by the Supreme Court in Cardillo v. Liberty 
Mutual Ins. Co., 330 U.S. 469, at 484, as follows: 

“There was also evidence that the distant location 
of the Marine Base project, the hours of work and the 
inadequacy of public transportation facilities all com¬ 
bined to make it essential, as a practical matter, that 
the employer furnish transportation in some manner 
if employees were to be obtained for the job. This 
was not a case of employees traveling in the same city 
between home and work. Extended cross-country 
transportation was necessary. And it was transporta¬ 
tion of a type that an employer might fairly be ex¬ 
pected to furnish. Such evidence illustrated the setting 
in which the contract was drawn.” (Note: The Su¬ 
preme Court was discussing a car pool arrangement in 
which the worker-car-owner transported fellow work¬ 
ers and received payment therefor out of a travel al¬ 
lowance paid by the employer.) 

How much stranger then is the case where the trans¬ 
portation is actually contemplated in the employment agree¬ 
ment and by practical construction of the contract. The 
shop steward, who obtained the services of the employee 
at the request of the employer, “was supposed to” pick 
up the employee and actually did transport him to work. 

Other recent cases in which the relation between the 
employment and the transportation was based on factors 
other than the employer’s contractual obligation to trans¬ 
port the employee are: Taylor v. M. A. Gannina Const . Co., 
127 Conn. 528,18 A. 2d 400, (1941); Chrysler v. Blue Arrow 
Tranport Lines, 295 Mich. 606,295 N.W. 331 (1941); Thomas 
v. Chikasaw Saw Mill, 23 S. 2d 701 (La. App. 1945); 
Cohen v. Sloan, 138 Fla. 752, 190 S. 14 (1939); Nicolasi v. 
Sparagns, 125 N. J. L. 131, 50 A. 2d 867 (1947); Guthrie 
v. McGuffy, 43 S. 2d 482 (La. App. 1950); Katz v. Katz, 
137 Conn. 134, 75 A. 2d 57 (1951); Taylor v. Meeks, 191 
Tenn. 695, 236 S.W. 2d 969 (1951). 

The cases on the question of relationship between an 
injury sustained while going to or from work and the 
employment may be roughly classified into several cate¬ 
gories, one of them being cases in which an employee is 
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injured while riding to and from work with fellow em¬ 
ployees and others, and the other category including cases 
in which the injured employee is allowed traveling ex¬ 
penses or is reimbursed therefor; sometimes these two 
categories merge as in the case at bar. Typical of the 
cases in the first catgory is Konopka v. Jackson County 
Road Comm., 270 Mich. 174, 258 N.W. 429 (1935) wherein 
there was no express contract to convey the employee to 
or from the place of work, but the court held that on 
construction work away from the home town of the em¬ 
ployee, the incidentalness of the transportation to the 
employment may be drawn from the contemplation and 
understanding by both employer and employee. The court 
also held that the legal aspect was not affected by the fact 
that the employee may, at his option, adopt other means 
of conveyance, or because the transportation was in a 
vehicle owned and operated by a fellow employee. Simi¬ 
larly in Hunter v. Summerville, 205 Ark. 463, 169 S.W. 2d 
579 (1943), the employee lived 15 miles from work and the 
circumstances showed that the employer impliedly under¬ 
took to furnish transportation home, as it was a prerequisite 
to the employee’s engaging in work. The workman cus¬ 
tomarily rode in a subcontractor’s vehicle. Injury under 
such circumstances "was held compensable. Accord: Has- 
torf-Nettles Inc. v. Pillsbury, 203 F. (2) 641 (C.A. 9, 1953) 
where the employee was riding in a subcontractor’s truck, 
according to custom (a Longshoremen’s Act case). See 
also Walker v. Mills Eng. Const. Co., 152 S. 83 (La. App. 
1934), wherein impliedly permitting the mode of trans¬ 
portation was deemed sufficient to establish the employer’s 
liability, where it was practically impossible for the truck 
furnished by the employer to have transported all of the 
laborers. 

Also, in Wells v. Cutler, 90 Colo. Ill, 6 P. 2d 459 (1931), 
the employee wras returning home in the car of a friend, 
and was injured on the way. There was “no set con¬ 
tract” that the employer must furnish transportation to 
and from work, but the court took into account “the place, 
circumstances, and character of the employment”, as well 
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as other relevant factors, and held that the duty to trans¬ 
port was clearly shown from these factors (the work place 
was away from home, under circumstances making other 
transportation difficult). 

With reference to cases of the second category (employ¬ 
ees allowed traveling expenses or reimbursed therefor), 
attention is invited to American Jurisprudence, volume 58, 
Workmen’s Compensation, page 726, which reads as follows: 

‘ ‘ § 219.—Where Employee is Remunerated for Time 
or Expense.—According to many authorities, an in¬ 
jury sustained by an employee while on his way to or 
from his work arises out of and in the course of his 
employment where, under the terms of his employment, 
he is entitled to remuneration for the time consumed 
in transit or for the cost of transportation, [citing 
Voehl v. Indemnity Ins. Co., supra, 288 U.S. 162.] 
The contrary conclusion has been reached in some 
cases, however. [Citing 87 ALR 250.]” (Emphasis 
supplied) 

In volume 87 of the American Law Reports, at page 250, 
it is stated: 

“An exception to this rule [going-and-coming rule], 
however, is generally recognized where the employee’s 
compensation covers the time involved in going to or 
from his work, or an allowance is made for the cost 
of transportation.” (Emphasis supplied) 1 

1 In addition to the Voehl case, supra, 288 U.S. 162, the following 
such cases are cited, in each of which compensation was awarded: 
MacClelland v. Dodge Bros., 233 App. Div. 504, 253 N.Y.S. 773 
(1931), appeal dismissed 259 N.Y. 565,182 N.W. 183 (1932); Ohmen 
v. Adams Bros., 109 Conn. 378,146 A. 825 (1929); Fleischmann Co. 
v. Marshall, 149 Va. 254,141 S.E. 139 (1928); Martin v. State Work¬ 
men’s Ins. Fund, 108 Pa. Super. 570, 165 A. 514 (1933); Cymbor v. 
Binder Coal Co., 285 Pa. 440,132 A. 363 (1926); Sapulpa Ref. Co. v. 
State Industrial Comm., 91 Okl. 53, 215 P. 933 (1923); Matlen v. 
Matlen, 92 Ind. App. 350,175 N.E. 369 (1931); Messer v. Manufac¬ 
turers Light & Heat Co., 263 Pa. 5, 106 A. 85 (1919); Swanson v. 
Latham, 92 Conn. 87, 101 A. 492 (1917); Cary v. State Ind. Comm., 
147 Okl. 162, 296 P. 385 (1931); Dunn v. Trege, 279 Pa. 518 124 A. 
174 (1924); Rock County v. hid. Comm., 185 Wis. 134, 200 N.W. 
657 (1924); Littlefield’s Case, 126 Me. 159, 136 A. 724 (1927); 
Central Constr. Corp. v. Harrison, 137 Md. 256, 112 A. 627 (1920); 
Wells v. Cutler, 90 Colo. 11, 6 P. 2d 459 (1931); State Comp. Ins. 
Fund v. Ind. Acc. Comm., 89 Cal. App. 197,264 P. 514 (1928) 
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In Breland v. Trayler Eng. & Mfg. Co., 52 Cal. App. 415, 
126 P. 2d 455 (1942), the court said: 

“* # * Where the employer pays the transporta¬ 
tion expenses of his employees on their way to and from 
work it is a possible, although not conclusive, infer¬ 
ence that the employer has impliedly agreed that serv¬ 
ice to him shall start from the time the employee leaves 
home and shall continue until he arrives back at his 
home. This is not a new concept. Running through 
the cases [in 87 A. L. R. 250, supra] is the thought 
that when transportation is furnished or an allowance 
is made by the employer for such transportation, it 
is a permissible inference that the employer has im¬ 
pliedly agreed that the employment shall be continuous 
from the time the employee leaves home and shall con¬ 
tinue until he returns. (Emphasis supplied) 

In the present case we actually find that more than mere 
“expenses” of travel were contemplated by the contract. 
T.he contract itself (J.A. 57) refers to the payment in two 
expressions (a) 4 ‘traveling expenses” and (b) “travel 
time compensation” using specifically the “compensation” 
characterization when speaking of the 40^ per day. Co- 
employee Hunter called it pay for “traveling time” (J.A. 
26); Jones, the President of the employing company called 
it “travel pay” and went further to describe it as “similar 
to the portal to portal pay that you find in some industries” 
(J.A. 44). That it was not solely an expense-payment is 
clear from the fact that different crafts were paid dif¬ 
ferent rates (J.A. 45). In essence then it was also pay 
for the time consumed in the travel. Many cases recognize 
that payment for the time consumed in travel makes the 
travel an incident of the employment. 

The case of Kobe v. Ind. Acc. Comm., 35 Cal. 2d 33, 215 
P. 2d 736 (1950), is similar to the case at bar. In that 
case there vras a Union contract requiring the employer 
to pay “travel time” to employees who traveled back and 
forth each day to jobs over fifteen miles distance from 
the employer’s place of business. In affirming the Com¬ 
mission’s award of compensation, the court said: 
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“* • * However, the employer may agree, either 
expressly or impliedly, that the [employment] relation¬ 
ship shall continue during the period of ‘going and 
coming,’ in which case the employee is entitled to the 
protection of the act during that period. Such an 
agreement may be inferred from the fact that the em¬ 
ployer furnishes transportation to and from work as 
an incident of the employment. [Citing cases.] It 
seems equally clear that such an agreement may also 
be inferred from the fact that the employer compem 
sates the employee for the time consumed in traveling 
to and from work.” 

“The case of Western Pipe & Steel Co. v. Industrial 
Accident Comm., 49 Cal. App. 2d 108, 121 P. 2d 35 
[1942], is directly in point. There a death benefit 
award was affirmed in favor of the widow of an em¬ 
ployee who was killed while returning to work from 
dinner.” (Emphasis supplied) 2 

Some similar “traveling expense” cases close in point 
are cited for comparison, as follows: 

In MacClelland v. Dodge Bros., 233 App. Div. 504, 253 
N.Y.S. 773 (1931), appeal dismissed 259 N. Y. 565, 182 
N.E. 183, the facts are similar to the case at bar in that 
pursuant to stipulations of a labor union the employee was 
paid five cents a mile for the use and expense of operation 
of his motorcycle for distances over ten miles. The court 
reversed the Board’s rejection of the claim for compensa¬ 
tion for the reason that the employment continues through¬ 
out the transportation in case the parties by their contract 
of hiring positively or inferentially so stipulate. Accord: 
Serrons v. Industrial Comm., 75 Ariz. 326, 256 P. (2) 709 
(1953). Similarly in Turner, Day & Woolworth Handle 
Co. v. Pennington, 250 Ky. 433, 63 S.W. 2d 490 (1933), even 
the furnishing, in lieu of paying railroad fare, of gasoline 
and oil as needed by an employee for week-end travel to 
his home in his own automobile, or payment for such gaso- 

2 For other travel “time” cases see Traynor v. City of Buffalo, 
208 App. Div. 216, 203 N.Y.S. 590 (1924); Orange Screen Co. v. 
Drake, 8 N.J. Misc. 742, 151 A. 486 (1930); Fenton v. Ind. Acc. 
Binder Coal Co., 285 Pa. 440,132 A. 363 (1926); Ohmen v. Adams 
Bros., 109 Conn. 378, 146 A. 825 (1929). 
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line and oil in cash, was held sufficient to bring the case 
within the exception to the “going and coming ,, rule. 

Another car-pool case in -which an employee was awarded 
compensation on account of an injury sustained while re¬ 
turning from work even though the employer had not con¬ 
tracted to transport the employee is Cary v. lnd. Comm., 
147 Okl. 162, 296 F. 385 (1931). In that case the employer 
agreed only with one member of a group of employees (who 
acted as agent for the group) to pay an additional amount 
for transportation of the employees. In affirming the award 
of compensation, the court said: 

“The record discloses that on returning from work 
running casing for John Cary, petitioner herein, re¬ 
spondent Jetton was injured. Mr. Griffin [the group’s 
agent and not the agent of the employer] did not employ 
the men and pay them wages, but only secured the jobs, 
collected the money, and the money was divided among 
the men constituting the crew. The casing was set 
under the direction of the petitioner or his agents. 

“Clearly, the men constituting the casing crew were 
employees of John Cary. It was necessary for the crew 
to be transported to and from work and a charge was 
made for this transportation, where the distance was 
more than eight miles. 


“ • * * The question of whether or not the injury 
arose out of and in the course of employment is a ques¬ 
tion of fact to he determined hy the Industrial Commis¬ 
sion under the facts and circumstances of each particu¬ 
lar case, and where there is any evidence reasonably 
tending to support the finding of fact it will not be 
disturbed by this court on review.” (Emphasis sup¬ 
plied.) 

Another recent case in which, on facts similar to those in 
the case at bar, an award of compensation was affirmed is 
Puett v. Bahnson Co., 231 N.C. 711, 58 S. E. 2d 633 (1950). 
In that case a group of employees were paid a specified sum 
in addition to their regular wages for living and traveling 
expenses. They formed a car pool and commuted from their 
home town to their place of employment some 15 or 20 miles 
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away, during one of which trips they were involved in an 
automobile accident. The Industrial Commission stated: 

‘‘This Commission has uniformly held that injuries 
received while going to and from work are not generally 
compensable, but we have held with equal consistency 
that where transportation is furnished in going to and 
from work, that the injury sustained during said time 
is compensable, and we think that this is true whether 
the actual vehicle is furnished by the employer or 
whether the employer furnishes the money to pay for 
said transportation and leaves it to the employee to 
provide his own mode of transportations (Emphasis 
supplied.) 

In affirming the award, the court said: 

“The authorities elsewhere are inharmonious, 58 
Am. Jur. 726, with the majority favoring compensation . 
The Industrial Commission has consistently followed 
the majority view, and we are inclined to approve, 
where, as here, the cost of transporting the employees 
to and from their ivork is made an incident to the con¬ 
tract of employments (Emphasis supplied.) 

The above statement of the law coincides with Larson’s 
statement in Vol. I, p. 232, Sec. 16.30 of his work on Work¬ 
men’s Compensation Law as follows: 

“ # * * the general holding that payment for trans¬ 
portation usually extends the course of employment can 
be taken as well established; but it should be limited to 
those cases in which it can also be said that the unusual 
distance to and from work makes the travel a substantial 
part of the service.” 

As stated by the Supreme Court in the Cardillo case, 
supra, 330 U.S. 469, there are “no rigid legal principles to 
guide the Deputy Commissioner in determining whether the 
employer contracted to and did furnish transportation to 
and from work”, exceptions to the going-and-coming rule 
“relate to situations where the hazards of the journey may 
fairly be regarded as the hazards of the service” and are 
“dependent upon the nature and circumstances of the par¬ 
ticular employment.” Based as it is on the fact that the 
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employer paid the deceased traveling expenses or travel 
time and the fact that the deceased was actually transported 
to and from work by a co-employee, the inference chosen by 
the Deputy Commissioner that the daily trip to Maryland 
by the deceased was an incident of his employment and that 
its hazards may be regarded as hazards of his work is, we 
submit on the authority of the CardUlo case, conclusive even 
though it “involves an application of a broad statutory term 
or phrase to a specific set of facts”; i.e. that the injury arose 
“out of and in the course of employment.” The Cardillo 
case was cited with approval in O’Leary v. Brown-Pacific - 
Maxon Inc., 340 U.S. 504 (1951). 

In the latter case the court also said: 

“We do not mean that the evidence compelled this 
inference; we do not suggest that had the Deputy Com¬ 
missioner decided against the claimant, a court would 
have been justified in disturbing his conclusion.” 

The question as formulated by appellant does not, of 
course, fully state the question which was before the deputy 
commissioner and now is before this Honorable Court, since 
appellant omits therefrom the very factual nexus which 
warranted the Deputy Commissioner in finding that the 
death of the employee arose out of and in the course of em¬ 
ployment as an exception to the going-and-cotning rule. Ap¬ 
pellant has stated the question after resolving the factual 
elements in a manner contrary to the deputy commission¬ 
er’s findings. We accordingly disagree with appellant’s 
statement of the questions since they are predicated either 
on other than the factual matter found by the deputy com¬ 
missioner, or upon less than complete statement of material 
facts. 

Preliminarily, we invite attention to the fact that appel¬ 
lant’s statement that the deceased employee “reached an 
agreement with Nathaniel Hunter, the Union Shop Steward 
on the job, to ride back and forth to work in Hunter’s auto¬ 
mobile, paying Hunter the forty cents ($0.40) per day 
which he received from B. & J.” is not the whole story, nor 
does it faithfully reflect the complete situation. This state¬ 
ment gives an erroneous impression of the status of the de- 
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ceased during the trip to and from the job site. The trans¬ 
portation was not merely a side arrangement between 
Hunter and the deceased; Hunter picked up the deceased at 
the Union Hall and returned him there at the end of the 
day because there was an arrangement to do so made by 
Hunter acting for the employer, because Hunter was the 
man to bring in the laborers, and because if this arrange¬ 
ment had not been carried out presumably they would not 
have had workmen on the job (J. A. 24 A). The agreement 
between Hunter and the deceased with reference to the 
reimbursement for transportation was incidental to the main 
feature which was to provide a means by which to transport 
the workers to and from the job. Payment of 40 cents per 
day was part of the “arrangements”. 

Appellant’s argument is based in large part on the Su¬ 
preme Court’s decision in Cardillo, Deputy Commissioner 
v. Liberty Mutual Insurance Co., 330 U. S. 469. We need 
look no further than to the Supreme Court’s decision in that 
case since the Court specifically recognized that injuries 
occurring during travel to and from work may be com¬ 
pensable depending upon “the nature and circumstances of 
the particular employment” and the “employment terms”. 

The appellant’s principal argument with respect to 
whether the deceased was in the course of his employment 
on the return trip hangs on the appellant’s assertion that 
the employer did not furnish the deceased with transporta¬ 
tion, but only with expense money, and that the contract 
with the employer was not to furnish transportation to and 
from work. 

The written contract (J. A. 51, at 57) requires the em¬ 
ployer to pay “traveling expenses weekly.” This is also 
identified in the contract as ‘ * travel time compensation. ’ ’ It 
is apparent that the money was paid to cover the time and 
expense of the employee in going to and from the job. It 
is also apparent from the same contract that the payment 
was to apply only in areas more than five miles from the 
District of Columbia line. The payment of money was 
optional with the employer, since the contract provided for 
no payment where suitable transportation is furnished with¬ 
out cost to union members. (In the Liberty Mutual Case , 
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supra , 330 XJ. S. 469 likewise the agreement was to pay $2.00 
in lieu of the actual transportation.) 

The important consideration in this case is that the nature 
and circumstances of the particular employment (including 
the purposes of the contract with the Union) were such as 
to make transportation of laborers from the Union Hall 
in Washington to the job site a matter of importance and 
necessity to both employer and employees. The arrange¬ 
ment was obviously of mutual benefit to both parties. The 
employer profited by having Union employees available to 
do the work at appropriate times. The employees benefited 
in that when the employer took care of the transportation 
or the added cost therefor, for out of city work, they were 
not disadvantaged in comparison with similar workers in 
the city. The particular job location, according to the ef¬ 
fect of the testimony of Hunter, was at such place that trans¬ 
portation by the employer or an arrangement by the em¬ 
ployer to accommodate the employee in transportation was 
essential. This is evident not only from the testimony of 
Hunter (J. A. 24), but is evident from the reasonable in¬ 
ferences from the actual circumstances shown by the evi¬ 
dence. The undisputed facts are that Hunter picked up the 
deceased at the Union Hall in Washington and drove him 
to and from the job, doing so on each day that the deceased 
had worked. There is no evidence of an intention on the 
part of the employer to leave the deceased to his own devices 
in getting to and from work. We think that the record 
compels the inference that if the employer wanted the de¬ 
ceased on the job he had to see to it that he could get to 
the job. The employer directed Hunter to do precisely 
what he did in picking up and transporting this employee 
on the day deceased was hired; each subsequent day merely 
repeated the “picking-up” arrangement. The circum¬ 
stances suggest that deceased had to ride with Hunter if he 
was to perform the work required of him. 

In the Liberty Mutual case cited we find a somewhat 
similar situation. The work site was at some distance from 
Washington and if the employer intended to have Washing¬ 
ton workmen on the job site he had to agree to a means of 
getting them there. In that case a contract to transport 
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employees was carried out not by furnishing the trans¬ 
portation facility but by the payment of $2 per day so that 
the employee could purchase transportation. The Supreme 
Court held, contrary to the view of this Honorable Court, 
that the contract to transport was discharged by the pay¬ 
ment daily of the money by which to obtain transportation. 

In the present case, there is a contract to pay for the 
time and expense incident to getting to a job location out¬ 
side Washington, a payment not to be made if the employer 
should perform the actual transportation. There is no ap¬ 
parent reason why the payment of the cash equivalent in 
the Liberty Mutual case should constitute transportation, 
while the payment of the cash equivalent in the present 
case should not equally constitute the furnishing of trans¬ 
portation. 

Ordinarily, if the employer should agree by contract ex¬ 
press or implied to transport his employee to or from work 
as part of the employment contract, injuries in the course 
of such travel are compensable; see Ward v. Cardillo, dep¬ 
uty commissioner, 77 U. S. App. D. C. 343, 135 F. (2) 260. 

Where the employer actually transports the employee, 
ordinarily very little difficulty arises in recognizing the 
transportation as an incident of the employment. 

Where the employer pays the employee for the cost of 
transportation, ordinarily there should equally be little dif¬ 
ficulty in recognizing the employment relation, since most 
employers do not pay their employees ’ transportation costs 
between home and work as a general thing without there 
being a good reason inherent in the employment relation 
which induces the employer to concern himself with such 
a matter. 

But since the payment of the cost of transportation may 
not always be indicative of some cogency in the employment 
or business which induces the employer to make the cost 
of transportation an obligation or expense of the business 
or employment, the courts in the cases referred to by the 
Supreme Court apparently looked for “something more” 
than payment of cost. Some of the cases involved street 
railways and their employees and these case situations serve 
to illustrate the point. Street railway employment may 
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not involve any exigency whatever so as to require an em¬ 
ployer to concern itself with either furnishing transporta¬ 
tion or the cost of transportation for its employees. In 
such circumstances, should the employer bear the cost of 
a street railway pass it would amount to no more than a 
gratuity—the necessary ingredient of employment exigency, 
requirement or whatever other indicia should be applied, 
is missing. 

But many situations constantly present themselves in 
which the supplying of transportation or the wherewithal 
to obtain it, is of importance when the employment contract 
is entered into. If the transportation feature is not amic¬ 
ably adjusted the employer may not get the employee he 
needs. 

From the employee’s standpoint it may be a financial 
and other disadvantage for him to work outside the area 
of his residence or usual sources of employment. He loses 
pay when engaging in travel to distant points. He is put 
to greater expense to defray the extra travel costs. Hence, 
these contracts, mutually beneficial to both parties, to 
make the coming and going a part of the contract of em¬ 
ployment and the employer’s obligation, are quite com¬ 
mon. 

It is undoubtedly in the light of such rationale that the 
Supreme Court recognized the existence of exceptions to 
the so-called going and coming rule affecting employees on 
the way to or from work. The Supreme Court in this con¬ 
nection said with respect to such rule and exceptions there¬ 
from : 

“These exceptions relate to situations where the 
hazards of the journey may fairly be regarded as the 
hazards of the service. They are thus dependent upon 
the nature and circumstances of the particular employ¬ 
ment and necessitate a careful evaluation of the em¬ 
ployment terms.” 

The Court recognized that there are “no rigid legal 
principles” to guide the Deputy Commissioner in these 
situations, and that each employment relationship “must 
be perused to discover whether the employer, by express 
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agreement or by a course of dealing, contracted to and did 
furnish this type of transportation.” 

Appellant quotes part of the Supreme Court’s comment 
that there are cases holding that where the employer 
“merely pays the cost of transportation” an injury dur¬ 
ing the course thereof does not arise out of the employment. 
There are of course many cases, some of which we cite, 
where the holding was contra, including the recent well- 
reasoned case of Puett v. Bahnson, 231 N. C. 711, 58 S. E. 
(2) 633 (1950). See also Larson, Workmen’s Compensa¬ 
tion Law Vol. 1, p. 232, Sec. 16.30. But the whole tenor 
of the Supreme Court’s decision shows that the decision 
does not rest upon the narrow ground that to be covered 
in a transportation injury there must first be a contract 
requiring the employer physically to transport the em¬ 
ployee. Actually, the employee in the Liberty Mutual case 
was not transported; he was paid the equivalent of the cost 
thereof in money, as in our present case. Even in referring 
to these cases, which the Supreme Court alludes to as in¬ 
volving situations in which the employer “merely pays the 
costs of transportation,” the Court adds the significant 
caveat presumably appearing in such cases; namely, “there 
must be something more than mere payment of transporta¬ 
tion costs.” That “something more” obviously means 
some employment exigency recognized by the employer 
causing him to agree to transport his employee or to fur¬ 
nish the wherewithal. Appellant would have us believe 
that the “something more” means only a facility for 
transportation such as a truck or auto—not the eocigency 
which motivates the employer to provide his employee with 
that which will place him on the job. In the light of the 
rationale in the Supreme Court’s decision, appellant’s argu¬ 
ment is sleeveless and not at all understandable as a rea¬ 
sonable or logical approach. 

The allusion by the Supreme Court to the cases where 
the employer merely pays the cost of transportation is also 
followed by this significant statement “But assuming those 
holdings to be correct ...” The Supreme Court here 
was clearly indicating that it was not “buying” the hold¬ 
ings in these cases. As a matter of fact each case would 
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have had to be analyzed in great detail (in the manner done 
by the Supreme Court in the case decided) to ascertain 
by “careful evaluation” what “practical” considerations 
entered into the agreement, in order to eliminate those 
cases in which the added payment may have been merely in¬ 
tended as a gratuity or to augment the wage but bearing 
no relation whatever to the exigencies of the employment 
situation. It is significant that the Supreme Court, in giv¬ 
ing due consideration to the exigencies of the situation in 
the Liberty Mutual case at the close of the opinion, referred 
to the distant location of the work site, the hours of work, 
the inadequacies of public transportation, all combining 
in that case to make it essential as a practical matter that 
the employer furnish transportation “in some manner” 
if the employees “were to be obtained for the job.” The 
Court carefully distinguished that case from the case of 
an employee traveling between home and work in the same 
city, saying: 

“This was not a case of employees traveling in the 
same city between home and work. • • • and it was 
transportation of a type that an employer might fairly 
be expected to furnish. Such evidence illustrates the 
setting in which the contract was drawm”. 

Appellant would be hard pressed logically to try to dis¬ 
tinguish the setting in the case of the deceased Blackburn 
from the setting in the case of the deceased Ticer in the 
Liberty Mutual case. Appellant would equally be hard 
pressed logically to support an assertion that Ticer’s em¬ 
ployer might fairly have been expected to furnish trans¬ 
portation, but that Blackburn’s employer might not. The 
facts simply would not support any such distinction. 

II 

The District of Columbia Act Applies to the Injury. 

Section 1 of the District of Columbia workmen’s com¬ 
pensation law (D. C. Code 36-501) provides as follows: 

“The provisions of Title 33, Chapter 18, of the Code 
of Laws of the United States, including all amendments 
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that may be made thereto after May 17, 1928, shall 
apply in respect to the injury or death of an employee 
of an employer carrying on any employment in the 
District of Columbia , irrespective of the place where 
the injury or death occurs; except that in applying such 
provisions the term ‘employer’ shall be held to mean 
every person carrying on any employment in the Dis¬ 
trict of Columbia, and the term ‘employee’ shall be 
held to mean every employee of any such person.” 
(Emphasis supplied.) 

The above provisions defining which employers and em¬ 
ployees are within the Act are very broad and should be 
so construed. See Standard Accident Insurance Company 
v. Hoage, 66 F. 2d 275 (C.A. D.C. 1933), where this Court 
said: 

“The comprehensive language employed in the fore¬ 
going Act distinguishes it from many of the compen¬ 
sation enactments in force in the several states, and 
gives evidence of the purpose of Congress that the 
law in the District of Columbia in compensation cases 
shall be broadly construed and applied.” 3 

But even if it were strictly applied, the employer in the 
instant case certainly “carried on [any] employment in the 
District of Columbia”; its principal office with its employees 
was located in Washington; the deceased certainly was its 
employee (the only other statutory requirement) and since 
the provision covers “every” employee of such employer 
carrying on any employment in the District of Columbia, 
“irrespective of the place of injury”, the deceased cer¬ 
tainly came clearly within the coverage. 

To interpose an additional requirement, namely, that the 
employment of the injured employee must also have existed 
in the District would be to require what the law does not. 
Any other view would nullify the specific purpose of the 
statute to cover an injury situation “irrespective of the 
place of injury” (D. C. Code 36-501). In short, since the 
employer carried on employment in the District of Colum- 

3 The U.S. Supreme Court in CardiUo v. Liberty Mutual Ins. Co., 
330 U.S. 469, similarly recognized (at p. 474) “the broad sweep of 
the statutory language”. 
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bia and the deceased was one of its employees, the Act 
applies. This is aside from considerations of public policy 
recognized as applicable in this jurisdiction, under which 
policy the workmen’s compensation law is so applied as to 
provide for District residents or others who might become 
local public charges. 

In addition to the above, there is a statutory presumption 
that the Act applies. As stated by the Supreme Court in 
Cardillo, Deputy Commissioner v. Liberty Mutual Insur¬ 
ance Company 330 U. S. 469, wherein the factual situation 
is substantially similar to the case at bar, (P. 474) “w’e 
are aided here, of course, by the provision of § 20 of the 
Longshoremen’s Act that, in proceedings under the act, 
jurisdiction is to be ‘presumed, in the absence of substantial 
evidence to the contrary’—a provision which applies with 
equal force to proceedings under the District of Columbia 
Act. And the Deputy Commissioner’s findings as to ju¬ 
risdiction are entitled to great weight and will be rejected 
only where there is apparent error. Davis v. Department 
of Labor and Industries, 317 U. S. 249, 256, 257, 63 S. Ct. 
225, 229, 87 L. Ed. 246. His conclusion that jurisdiction 
exists in this case is supported both by the statutory pro¬ 
visions and by the evidence in the record.” 

We respectfully submit that there is no “apparent error” 
in the Deputy Commissioner’s finding; that plaintiff did not 
present “substantial evidence to the contrary”, and that 
the Deputy Commissioner’s conclusion is supported both 
by the statutory provisions and by “substantial evidence in 
the record”. 

To hold that the Act does not apply to residents of the 
District who daily leave the District to perform work out¬ 
side the District and then return would be to except a great 
number of employees who from the peculiar situation which 
exists in the District do that very thing. The Supreme 
Court referred to this when it said in Cardillo v. Liberty 
Mutual Insurance Company, 330 U. S. 469, 475: 

“• • • nothing in the history, the purpose of the lan¬ 
guage of the Act warrants any limitation which would 
preclude its application to this case. The Act in so 
many words applies to every employee of an employer 
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carrying on any employment in the District of Colum¬ 
bia, ‘irrespective of the place where the injury or 
death occurs.’ Those words leave no possible room for 
reading in an implied exception excluding those em¬ 
ployees like Ticer who have substantial business and 
personal connections in the District and who are in¬ 
jured outside the District. Whether this language 
covers employees who are more remotely related to the 
District is a matter which we need not now discuss 
and any arguments based upon such hypothetical situa¬ 
tions are without weight in this case. 

“Nor does any statutory policy suggest itself to 
justify the proposed exception. A prime purpose of 
the Act is to provide residents of the District of Colum¬ 
bia with a practical and expeditious remedy for their 
industrial accidents and to place on District of Colum¬ 
bia employers a limited and determinate liability. See 
Bradford Electric Light Co. v. Clapper, 286 U. S. 145, 
159, 52 S. Ct. 571, 575, 76 L. Ed. 1026, 82 A. L. R. 696. 
The District is relatively quite small in area; many 
employers carrying on business in the District assign 
some employees “to do work outside the geographical 
boundaries, especially in nearby Virginia and Mary¬ 
land areas. When such employees reside in the Dis¬ 
trict and are injured while performing those outside 
assignments, they come within the intent and design 
of the statute to the same extent as those whose work 
and injuries occur solely within the District. In other 
words , the District’s legitimate interest in providing 
adequate workmen’s compensation measures for its 
residents does not turn on the fortuitous circumstance 
of the place of their work or injury. Nor does it vary 
with the amount or percentage of work performed 
within the District. Rather it depends upon some sub¬ 
stantial connection between the District and the par¬ 
ticular employee—employer relationship, which is pres¬ 
ent in this case. Such lias been the essence of prior 
holdings of the Court of Appeals. B. F. Goodrich Co. 
v. Britton, 78 U. S. App. £>. C. 221, 139 F. 2d 362; 
Travelers Ins. Co. v. Cardillo, 78 U. S. App. D. C. 392, 
141 F. 2d 362; Travelers Ins. Co. v. Cardillo, 78 U. S. 
App. D. C. 394, 141 F. 2d 364. And so applied, the 
statute fully satisfies any constitutional questions of 
due process or full faith and credit. Alaska Packers 
Ass’n v. Industrial Accident Commission, 294 U. S. 532, 
55 S. Ct. 518, 79 L. Ed. 1044. Cf. Bradford Electric 
Light Co. v. Clapper, supra. 
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“Hence, we conclude that the Deputy Commissioner 
had jurisdiction under the District of Columbia Act 
to entertain a claim hy the widow of an employee who 
had been a resident of the District, who had been em¬ 
ployed by a District employer and who had been sub¬ 
ject to work assignments in the District.” (Emphasis 
supplied.) 

In a somewhat similar case, Alaska Packers Assn. v. Ind. 
Acc. Com. of Cal., 294 U. S. 532, a work contract was ex¬ 
ecuted in California to be performed wholly in Alaska. The 
employee was injured in Alaska hut returned to California. 
The Supreme Court recognized the right of California to 
apply its law considering that California had the greater 
governmental interest in respect to the employee, who as 
to California was a non-resident alien, because “there was 
the danger [of becoming] public charge”, a matter of grave 
concern to the State. 

In the present case the deceased was not a non-resident of 
the District of Columbia; he was a resident. His depend¬ 
ent who resides in the District might become a public 
charge. If the governmental interest can be said to exist 
in the case of the California non-resident, a fortiori it would 
exist in the case of a District resident. 

Under the Union agreement, the company was required 
to obtain all laborers from Union membership if available, 
and since the acts of the company’s agent [The agreement 
between the Union and the employer refers to an employee 
reporting for work upon the expressed order of the em¬ 
ployer or his agent. J. A. 56] in accepting him for vrork 
subject to approval at the job site it was in effect a hiring 
for the principal. The shop steward had no authority to 
hire on his own initiative (J. A. 40). As an employee of 
the construction company he had authority and was or¬ 
dered to procure employees to work for this employer. His 
procurement necessarily had to be consistent with the 
employer’s contract with the Union. His only reason for 
going to the Union Hall in Washington wdiere he hired the 
deceased was to carry out his employer’s contractual obliga¬ 
tion with the Union. As an agent for the employer, his acts 
were subject to approval, which in this case consisted of the 
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job superintendent’s approval of laborers hired by him. 
(J. A. 40). However, as stated, there is no requirement in 
the Workmen’s Compensation Act that the employee be 
hired in the District of Columbia; it is sufficient that de¬ 
ceased was an employee of an employer carrying on employ¬ 
ment in the District of Columbia. The fact that the em¬ 
ployer from the date it opened its office in the District in 
1949 (J. A. 38) had not bid in any jobs in the District of 
Columbia to the date of the accident (12/19/51) is merely 
an immaterial circumstance. 

We need not be concerned with any right the employee’s 
widow might have had in the State of Maryland. No ques¬ 
tion of conflict of laws exists in this case since the record 
does not show that claim was filed in that State. We are 
concerned only with the application vel non of the Dis¬ 
trict of Columbia Workmen’s Compensation law. The de¬ 
ceased was not a resident of Maryland, nor is his widow. 
No governmental interest (Cf. Alaska Packers Case) su¬ 
perior to that of the District is shown by the record. It is 
sufficient, for satisfaction of the statute, that the deceased 
was employed by an employer who was engaged in “car¬ 
rying on any employment in the District of Columbia.” 
Even if there had been a conflict of laws situation in this 
case, which would have required resolving of conflicting 
governmental interests of two jurisdictions, the interest of 
the District is clearly paramount (Cf. Alaska Packers 
Case). 

The extra territorial application of the District of Colum¬ 
bia workmen’s compensation law has been sustained by 
our court of appeals in numerous cases. See Travelers 
Insurance Co. v. Cardillo, Deputy Commissioner, 78 App. 
D. C. 394, 141 F. 2d 364 (1944); Travelers Ins. Co. v. Car¬ 
dillo, Deputy Commissioner, 78 App. D. C. 392, 141 F. 2d 
362 (1944); B. F. Goodrich Company v. Britton, Deputy 
Commissioner, 78 App. D. C. 221, 139 F. 2d 362 (1943); 
United States Casualty Co. v. Hoage, Deputy Commissioner, 
64 App. D. C. 284, 77 F. 2d 542 (1935); Meyer v. Cardillo, 
Deputy Commissioner, 73 App. D. C. 261, 119 F. 2d 785 
(1941). 




Appellant asserts that the Deputy Commissioner had no 
jurisdiction under the District of Columbia Act to award 
compensation to the claimant and rests its argument on the 
fact that the employer had never contracted a job in the 
District of Columbia and that as far as the deceased em¬ 
ployee is concerned it carried on no employment in the Dis¬ 
trict of Columbia. However, the undisputed facts are that 
the employer w T as a business concern engaged in business 
in the District which was managed and operated from its 
principal office in the District of Columbia (where it had 
other employees) including the payment of wages of em¬ 
ployees wherever they were working. Under the statute all 
that need be shown is that the B & J Company carried on 
any employment in the District of Columbia. This is 
clearly evidenced by the fact that it had a working office 
and employees working in the District of Columbia. 

Moreover, there is nothing in the statute which says or 
implies that an employer cannot be carrying on employ¬ 
ment in the District of Columbia unless it contracts jobs in 
the District of Columbia, in the case of construction em¬ 
ployers. Appellant’s assertion that it cannot be an em¬ 
ployer as far as the deceased employee is concerned in¬ 
dicates that appellant has the belief that an employer can 
be a statutory District of Columbia employer as to one em¬ 
ployee but not as to another. But the statute is not so 
constructed as to require an “employer” to be identified by 
first identifying a particular employee and looking back 
past the employee to his employer to ascertain whether 
such employer is engaged in carrying on employment in 
the District of Columbia. 

There is no requirement in the Act that an employee, 
himself, shall have been carrying on employment in the 
District of Columbia. In the Liberty Mutual case , supra , 
330 U. S. 469, cited by appellant, the employee had been 
working outside the District of Columbia for three years 
before his death which occurred on his way back to the Dis¬ 
trict from the employer’s work place in Virginia. The 
language quoted by appellant from such case in an effort 
to support its argument has no bearing whatsoever since 
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the court was merely reciting certain factual elements 
which existed in the Liberty Mutual case. In the part 
quoted by appellant it cannot remotely be said to lay down a 
test, nor was it intended to refer to the statutory definition 
of “employer” or “employee.” 

How the B. F. Goodrich case, 78 U. S. App. D. C. 221, 
139 F. (2) 362, could possibly be in point is not related in 
appellant’s brief. The employee in that case was a travel¬ 
ing employee who worked part time in, and part time out of, 
the District of Columbia. 

With reference to the Gudmundson case, 75 U. S. App. 
D. C. 230, 126 F(2) 521, it just so happened that the em¬ 
ployer in that case was not carrying on any employment 
in the District of Columbia. It was a New York corpora¬ 
tion and, except for a project shack, had no office in the 
District. While the employee in that case was a District 
of Columbia resident, he had been hired outside the District. 
In the present case the employer had its principal office in 
the District and the employee was hired in the District. 
These differences clearly make the Gudmundson case not ap¬ 
plicable. 
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CONCLUSION 

In view of the above, it is respectfully submitted the Dis¬ 
trict Court properly decided that the compensation order 
complained of was in accordance with law% and that its 
order dismissing the complaint should be affirmed. 
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